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FOREWORD 


Thb area whtoh gpea by' the name cit a village in bhe hill 
tracts of Kamaun is an ill-defined tract consisting of measured 
laud, in which some of the inhabitants have proprietory 
rights and on which snch persons pay land revenue and 
unmeasured land which is the'exclusive property of the State. 
There are no village maps as such, only the oulturable area 
having been surveyed, the boundaries of the lauds which 
are deemed or claimed to be appurtenant to a “ village ” being 
only described and nob defined, except in those few areas 
where there has also been a boundary survey. Much of the 
land under cultivation is cultivated by th ose who hold 
proprietor y righ t, called hissedars : but some i s in tbe^oU - 
pation of khaikan, a sort o£ under-proprietor or superior 
tenant whose rig-Eta vary, abd some" in" the occupation 'of 
snWiTsToT t enanta-at-wil l) andiimit-free grantees of various 
sorts; In their relations with the oooupieFsTth5~i CT3M iite‘S 
are at p re sent governed_b v the Kumaun Tenanoy Rules of 
1 918 ; in tS eir relatibas with t he Sta te they are governed 
by the United Trdvino W Land R evenue ~Aot~of 1901 "as 
mo dified for tha~hTn~~tra^ of K umaun, and the N ayab af 
a nd W aste (irant ^Kule^ The last have been severatTirn'es 
amendedV'frhc-mbsf rebant rules being those of 1934 [Gt. 0. 
no. 6i2/XlV—312(24), dated August 1, 1934]. Both sets 
of rules have been pa3.sad under section 6 of the Scheduled 
Districts Act (XIV of 1874). Under bhe Land Revenue Act, 
the Board have powers of reference, revision and review 
except in matters relating to revision of records and settle¬ 
ment in which they have powers of appeal under rule 22 of 
the Kumaun Rules of 1922. They also have powers of 
revision under the Tenanoy Rules, but nob under the 
present Nayabad and Waste Grant Rules. The Gommissiouer 
of Kumaun has always been bhe highest appellate authority 
in Kumaun for most matters. It has long been recognized 
that the Tenanoy and other Laws relating to land tenure 
in Kumaun have been in a highly unsatisfactory state the 
determination of disputes depending largely on local custom. 
In the decision of cases, Stowell’s Manual has long been 
the accepted book of reference; and it is a mine of useful 
information. It is now, however, an old volume ; and while 
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the Board’s rulings on tha various points that have arisen 
have been few owing to their limited powers of appeal, rulings 
of the Oommissioners of Kumaun have been numerous, since 
'that volume was first published. As a first step towards 
.elaborating and consolidating the law relating to these 
•matters in iLumaun, Mr. L. Owen, lately Deputy' Commis¬ 
sioner in charge of Kumaun, who replaced the Commissioner 
in 1933, took steps to have a collection made of the more 
important rulings of previous Commissioners of Kumaun and 
entrusted the work to the able hands of Eai Bahadur Pandit 
Tara Datt Gairoia, Advocate, who in due course has made 
such a collection and has now asked me as member of the 
Board who has been in charge of the appellate and revisional 
work of the Kumaun Division and takes interest in the 
matter to write a Foreword to his collection. 

The decisions of various Commissioners have never been 
published though some of them contain adjudications on 
important points of law and custom ; and the work of making 
a selection from them has not been rendered any easier by 
the fact that many of them are so abbreviated that the 
importance of the point at issue cannot always be easily 
appreciated. I have perused the collection with interest and 
consider that Pandit Tara Datt Gairoia has performed big 
task with skill and thoroughness. He has divided up the 
rulings under the various subjects to which they relate and 
has added a commentary on each head. The opinions 
expressed by Pandit Tara Datt in the abstracts and commen¬ 
tary must necessarily be accepted as his own ; but with this 
qualification, it can be said that all his remarks are charac¬ 
terized by shrewdness and a wide grasp of the laws and 
customs of Kumaun, and will form a useful supplement to 
our knowledge of the conditions of land tenure in Kumaun, 
That this volume will prove of wide use to both revenue 
courts and legal practitioners practising in Kumaun or having 
to deal with its aSairs I have no doubt; and I command it 
to their notice. In conclusion I would like to thank the 
Pandit for the performance of a very useful public service; 
and to congratulate him on the authorship of a well docu¬ 
mented and profoundly interesting volume. 

D. L. DRAKB-BKOOKMAlSf. 


Dated July 11,1936. 



PREFACE 


It is a great anomaly that, while the revenue laws of 
the plains districts of the United Provinces were codified 
Jong ago and have been amended from time to time to suit 
varying agricultural conditions, the land revenue and th e 
tenancy laws of the Non-Regnla tio n districts of the Kumami 
Division, which differ from the plains in material 
have remained uncodifi ed : the decisions of the Commissioner 
of Kumaun and the Board of Revenue being the only laws 
of the land. Government deoide d_in 1914 to draft th e 
Knmaun Reve nue and Tenancy Sills and appniri jifid g, 
committe, known as btdweli Committee, for the pnrpns pi. 
The committee drafted three Bills and submitted them to 
Government ; but the Government shelved those Bills for 
reasons not known. 


In 1932-(13 four Bills were introduced by Government 
in the United Provinces Legislative Council relating to 
Eumaun: two of them being the Kumaun Tenancy Bill and 
Eumaun Land Revenue Bill, .‘tfter some discussion in the 
Council and outside it those Bills too shared the same fate. 

The discussions revealed a great divergence of opinion ou 
some of the vital principles of the land tenures in Kumaun, 
The decisions of the various courts given at different time^ 
are sometimes conflicting; and in some oases it is difficult 
to^ reconcile them and deduce legal principles from them 
without studying the whole history of the case law, extending 
over a period of over a century. 


It IS a matter of surprise that no attempt has so far been 
made either by Government or by any private agenov 
collect and publish the revenue decisions of Kuraauu oourt. 
In deciding oases, the courts have to be guided by the settln' 
ment reports and Mr. Stowell’s Manual of Laud Tenures. ' 

Mr. Stowell’s vast experience of Kumaun ; wide outlook 
and grasp of legal principles entitle his book to bo an authorif,, 
on the subject; and though several portions of the boolf 


on 
which 


was written about 32 


, , . . -ago, have now beconiA 

obsolete, and some of the rulings cited in it are no longer 


PREFACE 


Ti 

good law, the principles enunciated by Mr. Stowell still hold 
good. 

I have been collecting decisions of the Kumann courts 
for over 26 years. I showed my notes to Mr. L. Owen, c.i.e., 
I.O.S., the then Deputy Commissioner in charge Eumaun Divi¬ 
sion in 1984, who seemed keenly interested in the subject and 
advised me to collect morn decisions and publish them in 
a book form. He very kindly gave me permission to inspect 
his court files and take notes from them. I was also granted 
permission by Mr. Coghill, l.o.s.. Deputy Commissioner, 
Garhwal, to inspect the files in his Eecord Room and take 
copies of deoisions. ifhe result of my labour is embodied in 
the following pages of this book. 

The book has been divided into three parts. Part I 
contains an Index of the case law ; Part II full reports of 
Revenue deoisions; and Part III commentary. 

It is hoped the book will prove of use to the courts 
administering revenue justice in Kumann and to lawyers and 
the litigant public of Kumaun. lb may also help the legisla¬ 
ture in codifying the revenue and tenancy Jaws of Kumaun. 

In conclusion I wish to thank Sir D. L. Drake-Brookman, 
KT. O.S I., O.I.E., Senior Member, Board of Revenue, Mr. L. 
Owen, C.I.E., l.o.s., former Deputy Oommissipuer in charge, 
Kumaun Division, Mr. D. J. K. Coghill, i.o b., Deputy 
Commissioner, Garhwal, and Mr- Ibbotson, M.O., o.b.e., 
O.I.E., l.o.s., Deputy Gommissioner in charge, Kumaun Divi. 
sion, for their encouragement and help in the preparation of 
ihis book. I also thank my nephew Pandit Deva Nand 
Gairola, Advocate, for sending me some old revenue decisions 
from the Commissioner’s Record Room, Naini Tab 

I also acknowledge the work done by my nephew Pandit 
Kali Prasad Gairola and my clerk Pandit Keshaba Hand 
Uniyal in sorting and typing the material of this book. They 
have worked very hard and with much intelligence and 
ability, thereby enabling me to finish the work in about three 
months. 

TARA DATT GAIROLA. 

P ADBI Gabhwal : 

Deoemb^r 1 , 1936 . 
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CHAPTER I -Village Boundaries 

Pagi 

li Village boundary diaputes lie under section 41, Land Revenue 
Act and that they should be deeided'on the basis of existing survey 

{Puncham Singh ydrsas Diwan Singh) 16 

2. Village boundary disputes lie under Beobion 41, Land 

Revenue Act and that they should be decided on the basis of existing 
■survey maps {Funcham Singh versus Diwan Singh) IS 

3. San assi boundaries cannot be decided ou mere application 

to reveous oourts, nor does section 41, Liand Revenue Act apply 
to unassessed waste lauds, In all boundary suits the plaintiff should 
ask for user rights over the waste lands, included within his dan assi 
boundary and for injiinotion in a revenue court under Nayabad Rules 
{Sri Bam versus Tula Bam) ... ... — 17 

4. San assi boundaries prevail over the boundary of san 96, 
when the latter is vague and uncertain {Punoham Singh versus 

Jeet Singh) ... ... ... ... ... 18 

5 The waste land which lay within the san assi boundaries 
of one village, but were recorded within another village in Beckett’s 
and Pauw's settlements belong to the former village and not the 
latter village (flwi/iar versus Q'awr Sinp/t) ... ..i 19 

6, The cause of action in suit for declaration of san assi boun¬ 

dary and gaucher rights begins from the date on which such rights 
were first denied, when plaintiff's application for extension was first 
refused and that article 14, Laud Revenue Act applies to such suits 
(Baij Bam versus Tara Datt) ... .. ... 20 

7, The san assi boundaries are nob sacrosanct, and that if 

they have been modified by subsequent docisions or settlements, 
the boundaries so modified are the correct boundaries of the village 
^conoeraed (Sher Singh veims Baitan Singh) ... ... 21 

8, No revision lies to the Board of Revenue under the Nayabad 

Rules of 1981, £lelcl further that the decisions of aettlomenb ooutts 
in boundary disputes are binding on revenue courts (Batan Singh 
^BTBVLS Sher Singh) ... 23 
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9. Where a village has been declared aa having a separate entity 

by a Settlement OflScer, the boundaries fired by him must be 
accepted as the boundaries of the new village ; and that the aan aaai 
boundaries are aSected thereby, the modifications made by him are 
binding on all revenue courts ; and that in a case of conflict the 
settlement boundaries override aan aasi boundaries {Tek Ram 
-versus Joga Singh) ... ... ... ... 25 

10. In boundary dispute cases the third court of the Commis¬ 

sioner is not entitled to hear arguments in appeal which seeks to 
impugn the two Goncurrent findings of fact of the lower court as 
regards boundaries (Sidwa versus Lacham Singh) ... ... 27 

11. In the absence of clear proof of san assi boundaries, the 

maps of Mr. Pauw and Captain Ibbotson should be accepted as 
correct; and that no Eevenua Ofiicer has a right to change the 
boundary by a purely executive order in Panehayat Forest Proce¬ 
dure (Shiv Prasad versus Pandit Tara Datt Qairola) ... 28 

12 . There can be no revision in suit under rule 36 of the 

Nayabad Kules of 1931. S’cfoi further that rule 5 of Panehayat 
Forest Rules expressly makes the summary decisions of boundary 
disputes by the Panehayat Forest Officer subject to proper decisions 
in regular suit. Such suits are covered by rule 36 of the Nayabad 

Rules and cannot be under the Land Revenue Act {Shib Prasad ' 

venna Tara Duit Qairola) ... ... ... ... 29 


CHAPTER II—Waste Lands 

J. Gaon Sanjaid land which is used as pasture and is not culti¬ 
vated should not be partitioned (Ohandra Singh versus Gulab 
Singh)... ... ... ... ... ... 31 

lo. Ehjikars in a lagga village have no right to out trees in a 
forest preserved by tha hissadars living in the Asal village (Pancham 
Singh Versus Pewan Singh) ... ... .. ... 31 

2. Internal rights of cultivation are superior to external rights 

of gaucher (Dcba Navjd versus Muiawii Ram) ... ... 32 

3. Where there are strong objections in the village to en¬ 
croachments on the grazing land, Nayabad grants should not be 

allowed and the second appellate court cannot go into the 
question of fact as regards grazing rights provided in section 
100(1), Civil Procedure Code (Rabi Datt versus Ohandra Mani),.. 33 

4. When an outside village has proved its right of user in the 

arent village, the former is entitled to exercise general rights of 
razing, etc. in the latter; but it cannot interfere with its rights of 
stension and Nayabad grants in that village (Bam Singh versus 

.^ain Singh) ... ... ... 34 , 
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5. The ex ■parte entry in the kalatgaon of one village, that 
it has righca of user in another village, is not sufficient to prove 
auoh rights unless there is a corresponding entry of those rights in 

the servient village {Kalam Singh vetaus ]!{aru) ... ... 36- 

6 . One village may have rights of user within another village 

but such rights do not prevent the servient village from bringing it 
under cultivation or applying for Nayabad grant for such laud ( Lai 

Singh versus Udai Singh) ... ... ... ... 3T 

7. At tide 14, Limitation Act applies to a suit to set aside 

a Nayabad gi'Anb {Ear Singh reraua Jaman Sinq/i)... ... 3S" 

8 . A .suit for declaration of right on the basis of Jinswar entry, 
is governed by Article 120, Limitation Act and not by Article 
14, as in the case of Nayabad grant, there being no definite order 

of an executive officor in such cases (Bnl.iev versus Dewan Singh) 39' 

9. The fact of improper oecupabion or even occupation without 

order should nob be an absolute bar to a Nayabad grant, but that 
the grounds on which the previous orders were mado should bo 
taken into consideration versua Mihabir Singh.) ... 40’ 

10. Any bona fide resident of Kumaun has full right to use or 

misuse f'lass I Forest as he likes j with certain reservations; and 
that the, Deputy Oommissioner’a order declaring a right of using; 
of certain Ickarali m Class I Forest is ttlfra vires (Kala versos 
Juplu) ... ... ... ... ... 41 

11. Non-resident hissedara and Ickailcars have equal right of 

user with the resident hissedars in the common waste land of that 
village {Badri Batt versus Pitamber Bait) ... i'i 

12. Non-resident co-sharers have equal rights of user with 

resident eo-sharers in the village waste land {Pitamber Datt versus 
Badri Bait) ... ... ... ... 44 

13. If a Nayabad is refused the applicant has a right to 

file a regular suit under rules 32 of the Nayabad Rules of 1931, to 
have the refusal set aside. £feW further that although there is no 
express provision under the Mayabad Rules for an appeal against an 
order recommending a grant, objections to the grant can be con¬ 
sidered both by the Deputy Commissioner and Commissioner {Daya 
Shanicer Ram versus Ram Datt Jishi) ... ... ... 

14. Although an appeal lies against an order renommencling a 
Nayabad grant neither the Deputy Commissioner nor the Com¬ 
missioner is bound to accept the tecommendation made by the 
Sub-divisional Officer, especially if the raoorameudabion is against 
rule, A recommendation to disforest for a Nayabad graiip conflicts 
with rule 6(2} of the Nayabad Rules and should be made only in 
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Tery eiceptional circumstancGs, [Bhami Ohand versus Havildar 
Major Narpati Cfiand) ... •.• 46 

15. No appeal or suit can lie under either of the Nayabad Rules 

33 or 30 until a Nayabad grant has been sanctioned. If any suit 
or appeal is filed before the grant is made it is obviously premature 
{Tilok Svigh vBTBns Mahendra Singh) ... 47 

16. No suit lay under rule 33, Nayabad Rules, against a 

■mere recommendation that a Nayabad grant be made, as the grant 
not having been sanctioned, the suit for its cancellation was premature 
{Earam Singh veisaa Lacham Singh) ... ... ... 48 

17. Under rule 7(3) of the Panohayat Forest Rules the order of 

the Commissioner establishing a Forest Panohayat is final, and 
is nob snbjiCD to any proceediogs either in a civil or revenue court 
(Oaje Singh yersoB Amar Singh) ... .. ... 49 

18. Nayabad grants are intended for individuals, and where 
land is intended for building purposes only for public bodies. 

Such grants cannot be justified for the extension of the gaon 
aanjait oi the village {Jihwari Datt yecaua Tahwiri Datt) ... 50 

19. In Nayabad proceedings the number of objectors is im¬ 

material when au order is passed under rule 7 of the Mayabad 
Rules; nor it is necessary for the point that the grant will 
materially interfere with the rights of othsrs to be raised by any 
party,_ If the Deputy Oommisaioner is satisfied that the grant will 
materially affect the rights of other people he has no option but to 
retasa ihs gi&ai )Fateh Singh veraiis Madan Singh) . .51 

20 . Where a village aud its laggaa have a commou boundary 

the waste land of those villagesare common to all the villages and no 
village should be given a Nayabad grant in such common waste so as 
to materially affect the nser rights of other villages {Oamal Singh 
versus Kulu) . .. . , ..52 

21. Nayabad grants in the same waste land area should be 

compact and should not be sauctioned in scattered plots {Oatu 
VSTBOS Jogtshwar).. ., ___ ___ 53 

22 . Where there is a dispute as to which village the land 
applied for lies in, no Nayabad grant should be made until the 
boundary is determined by a regular suit {Bal Qovind versus Baohi 

■ - ... .. ... 54 

23. The principle about home cultivation having priority over 
outside rights of user no longer applies, and the servient village 
cannot bring under cultivation waste lands within its own boundaries 
n the outside village has prescriptive rights of user over it (Tila 
versus Qanga datt) 


55 
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24, The meaning of the phrase within thirty days in rule 38 of 
the Nayabad Roles is to appeal within 29 days. It is maximum of 
^9 days {liai Bahadur Lala Ohirangi Lai versus Jamuna Datt 

-- ••• ■«* **• 


25. Aeeording to the interpretation of rules 5 and 7 of the 
Panchayat Forest Rules, san aasi boundary cannot be determined 
by summary proceedings under those rules (Nitya Nand Joslii 
versus Hira Ballav Joahi) ... ... ... ... 5S 


26. A mao must not clo.se the village paths, or obstruct a right 

■of way; with regard to ravines, it has been customary to regard 
streams, ravines, roads and other natural obstructions as limiting 
the right of extension. This is an old custom, which is well re¬ 
cognized throughout Kumaun, though no written rule can be cited. 
Nevertheless it is reasonable to accept the well established principle. 
Otherwise there would be no limit to extension. Held further that 
all natural or artificial features which act as a barrier to the 
natural extension of cultivation should be regarded as limiting the 
right of extension (^Pandit Bal Krishna Joshi versus Bishanu 
Balt) ... ... ,,, ... 59 

27, Any District OflSoer cannot permit Nayabnd applioations to 

ba interfered with by the a'ition of the other party in breaking the 
laud after the application has been made (Ram Erishana versus 
Murlidhar) ... ... ... ... 61 

28. The period of limitation does not run from the date of the 

wrong entry in revenue papers but from the dato on which tho 
right of entry was first infringed, secondly that re visional jurisdiction 
lay with the Board under the Nayabad Rules of 1916; but not under 
Nayabad Rules of 1931 and chat revision to the Board lies in respeot 
of Nayabad application made prior to the passing of 1931 rules, and 
■that home cultivation has preferenoe over outside rights of user 
(Birdev vei'sna lehwari Dati)... ... ... ., 62 

29. Nayabad grant should not bo granted to joint applicants, 

It is open to anyone to put in his separate application for Nayabad 
grant and this will be accepted or rejected according to oircumatancos 
(Kunwar Mani Ohand versus Bhim Singh) 66 

30, The entry in the halatgaon of one village that it has 

.gauoher rights in another village is not sufficient to prove such rights 
or shift the burden of proof oo she servient village, unless there is a 
•oorresponding entry in the halatgaon of the other village (Biahal 
Mani Ydi-Bas Thag Bam) ... ... ,,, 67 

31, Limitation in suits for sotting aside Nayabad grants is 

governed by the Nayabad Rules which were in force when the suit 
was filed and not by the rules in force when the Nayabad applica¬ 
tion was made {Khim Ungh versus Eiahah Datt) ... ... 69 
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32, Limitation in suics for setting aside Nayabad grants is 

governed by the Nayabad Rules which were in force when the suit 
was tiled and not by the rules in force when the Nayabad applica¬ 
tion was made (Zuf omtwi versus il/a£AMra Da{() .. 

33. The rights recorded by the Forest Settlement OfScer under 

section 7 cf the Forest Act afford the atrong st presumption of the 
pre-existence of such rights and even if such pre-existing rights 
cannot be proved the rights so recorded are not extinguish on di--- 
forestation under section 27 of the Forest Act (Qyan Hinyh versus 
Sheru) ... ... ... ., ... 72; 


OHAt-TES III—Pukka Khaikars 

1. ' The Common waste laud in lagga village in which the 
hissedars residing in the parent village have no kliudkasht is under 
the control of and at the disposal of the khaikars, and that the 
hissedars have no right to appropriate it and divide it amongst 
themselves (Padmoo versus 6'fflnri}. ... ... ... 74. 

1 / 2 . The khaikars in a village held entirely by them, are under- 
proprietors and that the right of such under-proprietors is absolutely 
indefeasible (liAir Singh versus Madfiu) ... ... .. 75’ 

3, The hissedars cannot sue for a mortgage of khaikan hold¬ 
ing in & pukka khaikari village to be declared null and void 

{Mit. Ghhila versus Jndra Singh) .. ... 75- 

4, The hissedar of parent village had no title to dispute the 
mortgage by a khaikar of his holding in a pukka khaikari village 

{Tndra ■'^ingh versus Mst. Ckhila) ... ... . 7Sr 

5. The village of Ubot was a purely khaikari one up to "'883 
and the status of the resident khaikars was ih.ab of under-proprie¬ 
tors. The fact that on different occasions since 1883 the hissedars 
have obtained small holdings from ignorant khaikars and has them 
recorded as their khudkasht does not alter the status or rights of 

the khaikari body Bahadur Singh versus Gulab Singh] ... 77 

6 . It is impossible for a khaikari holder to hold land as a 

stvian or teuant-at-will in a prriAa A/i'jiIrari village. If he holds 
lands he must hold as a pukka khaikar so tar as the hisSedars are 
concerned (Pa6i Pa££ versus Umrao Singh) .. ... ' 78- 

• 11 '^ A cannot become khaikar oi a pukka khaikari > 

village by getting a lapsed holding recorded as his khudkasht, unless 
he takes actual cultivatory possession of the land or gets it cul¬ 
tivated by an outside tenant. 11 oae oi she punch khaikars conti- 
nues^to cultivate it the character of the village does not change and 
the Arssflaars cannot get the holding declared as, his khudkasht or 
his khaikarihoXAiug {^Rabi Dait versus Gkandra Singh'\ 7S' 
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8 . ■ Tha;fiQdiug that a village isa pukka khaihari village is oae. 

of fact and canpot be questioned oa revision (ZJahi Dalf versus " 
Mannoo isingh) ... ... ' . ... ... / ’81 

9. The status of khaikars in a pukka kkaikari village is that 

■of under-proprietor ; and that a collateral heir suoceods to the de¬ 
ceased khaikdr in a pukka khnikari holding,acoording bo Hindu 
Law (Thigua versus Rama Nand) ... ... ... 81 

10. Mere entry of Padhanchari lands as khudknahb of the 

■hissedar at Mr. Benkett'a settlement does not amount bo declaring 
the hissedar to be in khudkasht possession of tho.se lauds, nor does 
it affect the status of a pukka hhiikari village, unless there has been 
actual khudkasht cultivation ou the part of the .said hissedar, 
Further held that the entry of 120 nalis as khudkasht of the hissedar 
in 1874 in the revenue papers-when the hissedar has not actually 
been in cultivating possession of the laud does not make a suit for 
declaration of fc/iai/carv rights in that under serial no. 16 of 

Schedule I of Kumaun Tenancy Rules time-barred {Qhulab Singh 
Ye\'su8 Thagua) ... ... ... ,,, gg 

11. (<Se« no. 12.) 

12 In village Kamdai the hissedar held his khudkasht of 150 
nalis only, There is a further holding of 2,015 nalis of the old 
khaibars who have become khudkasht hissscdars of that laud by 
purchase of khaikari rights held by Mr. Stitfe, Ooramissioiier, that 

160 nalis of hissedars khudkasht is nob an extensive invasion and 

does not break the pukka khaikari rights, and that the holding as 
hissedars by purchase by the old khnikars of 2,015 nalis out of the 
total cultivation of 2,490 nalis should be disregarded. When a 
pukka khaikar buys the hissedari rights in his village he asquires 
no right to interfere in anyway with the managoraonb of the 
village. He remains the member of pukka khaikari body ia 
which tho right to manage the village rests and does not acquire 
any exclusive right of management (Bhola Datt versus Samp 

... ... ... ... 94 

13, (1) A pukka khaikari village is one in which the hissedar 
had no actual cultivating possession in 1862; (2) the li.sD given 
by Mr. Pauw is extremely strong evidaacc though not absolutely 
conclusive ou this point; (3) the mere entry of khudkasht in 
revenue papers in favour of a hissedar without his effecting oultivat- 
ing possession does not change the status of the village; (4) a 
successful invasiou after 1862 and acquisition of actual cultivating 
•possession of land by a hissedar, or conversely the acquisition of 
hisaedari rights by pukka khaikara does nob affect the status of the 
pukka khaikari body in the remaining laud of the village, except 
when the invasiou has been extensive and sustained (Ohait Bam 
versus £r,7iua) ... ... n»: 
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14. Actuaf cultiyation by hfsgedars aiacB 1870 of about) 56 nalis 
and residence in the village since cannot) destroy the status of 
pnkka kbaikari viHage (Oiiaif Bafli rersus 5awuu) ... 103' 

IS’. Thongb Milai and Barsuri. were granted to ffluafidars as a 
special grant or jagir, still the village is pukka khaikaci, in which 
the khaikars are entitled to all-lapsed holdings'((?opai Dati versus 
Dewan Singh) ... ... ••. • 10^' 

16. The muafidar was not ia possession of the land in dispute,, 
and it bad wrongly been recorded as the muafidar's khudkasht. 

He was not entitled tO‘the lapsed holdings of the khaikari of Milai 
as Milai was pukka khaikari village like those of which revenue goes 

to the Government (Diwan Singh versus Gopal Datt) ... 107 

17. The entry of 8}IS oali of khudkasht at Beckett’s settlement 
without actual possession did not affect the pukka khaikari status 

of the village (B'liragi versus Musammat Saraswati) ... IIO' 

18. lu a claim for declaration to the efiect that the entire village 

is pukka khaikari and that plaintiff khaikars are entitled to tho 
possession of the laod shown in revenue papers as khud when there 
is no possible doubt that the invasion has been extensive and sus¬ 
tained, that Che original status of the village has clearly beeu 
changed, it is hardly worth while doaliug with all the overt acts of 
hissedars; as the case is clearly barred by linoitacioa (Rup Singh 
versus Mohan Singh) ... ... ... ... Ill 

19. Collaterals of a deceased khaikar in a pnkka khaikari village 

are not debarred from succeeding bo his share by reason of their nob 
being joinb in culbivation with him or his widow; the mere fact that 
the khaikari rights of a pukka khaikar are nob bransferable is nob 
enough to invalidate a mortgage as between the mortgagee and 
mortgagor, The only persons who can impeach it are che punch 
khaikars (Gaje Sinpft versus dfusammaf J7cfia6ta) ... ... 112; 

20. Mere settlement entry of a few nalis of khudkashb ab 

Beckett’s settlement, and the village being nob included in Pauw’s 
list of pnkka khaikari villages, without actual possession of the 
hissedar, does not change the status of a pukka khaikari village, 
though the teuaub ia recorded as sirfan of thao land in settlement 
[Salig Bam veisns Jotu) ... „ ... 124 

21. Transfer of khaikari holding in a pukka khaikari village ia 
not void abnitio', such transaction is not definitely forbidden and it 
is neither immoral in itself not contrary to the public interest, 

The only person entitled to challenge a transaccioa of this nature is 

the khaikari body as a whole {Dkarma Band versus Dsbi Datt) ... 125' 

22. _ A suit for declaration that a village ia a pukka khaikari lies 

in a civil court, and landenoered as khudkasht of the hissedar at 
Pauw’s settlement is the hissedar’s khud an I the status of the tenant 
cultivating ib is that of a sirtan (Thobi versus Dharina Nand) ... 127 
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23. A claim for dfeolarabion of rights by the punch khaikars 
of a pukka khaikari village io- respect of a holding which was entered 
as khiidfcasht at Pauw'a settlement falls under serial noi 16 of the 
Tenancy Rules and' is barred by three years’ limitation. A suit 
for declaration that a village i« a pukka khaikari one by the 
punch khaikars in a pukka khaikari- village falls under serial 
no. 21 , snb-seolions (b) and (a) of the Tenancy Rules for whiohthere 
is no period of limitation prescrihed (Oyanu versus Ranjeet Singh, 1'29' 

24 A revenue court has no jurisdiptipn under serial no. 16 to 
grant a declaratory decree to the effect that a village is a pukka 
khaikari village. The court was competent under the wide wording 
of serial no. 16 to give any sort of decree which was capable of 
execution, snob as for ejectment, cancellation of a-dooumanb relating 
to the disposal of a holding, with or without ejectment and so 
forth (Tkokur Prem Singh VQr-aas Trilok Singh) ... ... 130> 

25. If the old khaikars of pukka khaikari village buy out 
the hiasedari rights from the non-resident hissedars, the land can 
not be their khudkaab but eontinues to be their khaikari, nor can 
the status of the village be affected by it. Three instances since 
1899 in which khaikari holdings lapsed bo the hissedars cannot be 
called suatai ned and extensive invasion by the hissedars so as to 

change the status of the village (Padmapafi versus iJarn ,,, 140 

26. A suit by the hissedars that a village is a kachchn khaikari 

village lies under aerial no. 21 of the Tenancy Rules and is cogniz¬ 
able by revenue eourt. A village which was originally a pukka 
khaikari village in 18Y2 is reduced to the status of kachcha khaikari 
by sustained, extensive and often unopposed invasions of the bissedar 
{Udai yemis Daulat Singh,) . ^ ... ... 143 , 

27. A suit by a bissedar for declaration against the punch 
khaikars that a oertain area of land in pukka khaikari village is 
khudkast lies in a Civil Court and does not fall under serial 

no. 21 of Kumauri Tenancy Rules (Ast versus Deb Singh) ... 144 

28. A revenue court has no power to pass a declaratory decree 

to the effect that a village is pukka khaikari one {Qyanu versus 
Ranjeet Singh) ... ... ... ... 

29. While a declaratory suit regarding the status of khaikari 
villages, cannot be brought under Kumaun Tenancy Rules, 1918, 
either by the khaikars of a pukka khaikari village or by hissedars 
of a village which they think is nob a pukka khaikari village suits 
can be brought under serial nos, 16 and 21 in which the status of a 
village will inevityabl be involved; and that auoh suits must he 
brought in the revenue courts. As the khaikars, as a body, can 
only challenge' individual acta of infringement of their common 
rights, seeking consequential relief at the same time, under serial 
no, 16, or other appropriate serial, so a bissedar can only bring 
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a suit under seriul no. 21 , agaiusb the individual Idiaikar to 
determine hie class or status. As in suits under serial no. 16, an 
issue regarding the stacus of the-village will arise on the pleading 
so in suits under serial no 21 a similar issue will arise, It is true tiie 
decision will not be binding on the rest of the khaikars who are not 
parties to the suit; but the decision will form a precedent and a 
sufScieiit number of precedents in favour of the hissedar may in 
time make up that body of continuous, extensive and sustained 
invasion which under the case latv of Kumaun may destroy the 
status of a pukka khaikari village {Krishna Nand versus Daulat 
Singh).., ... ... ... 146 


CHAPTER IV—Eachcha Ehaikars 

]. A khaikar in a joint khata cannot give a ladawa to a hisse. 
dar of the joint khaikari holding, and chat the sikmi khaikar who 
did not join in the ladawa is entitled to take possession of the entire 
bolding fChhota i/srsus Jivanand). ... ... 148 

2. A khaikar has a perfect right to mortgage his life interest 

in his khaikari bolding (ffavi««/ioo versus JSaZi Barn ./wT/aZ) 149 

3 . When the phaut shows that the deceased khaikar and his 

brothers had separate khatas, but the abstract of the settlement 
jamabandi (sikmi fard sic) while not containing the name of the, 
deceased khaikar, has an entry that the brother of the deceased was 
joint with another khaikar in that khata, this fact coupled with the 
possession by the deceased brother creates a presumption that the 
said brother was joint in oultivacioa with the deceased (Dkarma 
Nand versus Kamalapati) ... ,, 150 

4. A co-sharer cannot create khaikari rights in common 
land, because the khaikar’s right must be in some definite area and ’ 
not in an uuseparabad share of waste land. Partition can only 
be demanded by co-sharers and not by tenants in common waste 

land (Diirgo versus/at iSing/i) ... ... ... .150 

5. There is nothing in Kumaun Law to prevent a childless man 

from adopting one of his nephews and transfering his khaikhari 

holding to him (Gajdt .Smgk versus iSkri Bam) .. ... 161 

6 . A kanhcha khaikar could mortgage his holding during his 

lifetime, but that this shall be void after his death (flatan iTwiyk 
ysvaxis Eanjit Singh) ... .. 152 

7. Th; mortgage of khaikari holding is void (Ranjset Singh 

versus Batan Singh) ... ... ... ... 153 

8 . Khaikars in Askot Taluka are not entitled to khaikari rights 

in extensions of the original holdings and are not entitled to com¬ 
pensation ior snoh extensions [Madhao Singh versus Kunwar 
Gajendra Singh Pal) ... ... ... . I 54 
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9 . The relinqiiiahment of a kacheha khaikari holding by a widow 

in favour of her collateral nob jointly ouldivating with the deceased 
khaikar, is illegal and entitles the hisaedar to take possession of the 
holding (Shree Ram versus Jahwari Batt) ... ... 156 

10. When the rent and the malikana of each khaikar in a joint 

khata ia split up, though the revenue payable by the hissedars is not 
so divided in such a case, when the kaobcha khaikar dies without 
issues a collateral heir, who is jointly recorded with the deceased 
whose holdings have been separated by private partition 
cannot succeed to the khaikari rights of the deceased khaikar. The 
mere fact that the collateral had been helping deceased and in 
cultivation does not amount to joint cultivation which, in such 
eases, means jointly to pay rent iPadam Singh versus Riahana) ... 166 

11. A tenant who claimed that he has been in long possession 
of partikadim land in a kaohcha khaikari village acquires khaikari 
rights over it, Board’s ruling in Murti versus Uttam Nath relied 

omMurkhalya Malguzar vGtaas Qyanu),.. ,,, ,,, 167 

12. Hisaedar who has accepted rent for over 12 years from a 

collateral heir of a kacheha khaikar, who abandoned the bolding in 
favour of such heir is stopped from ejecting such khaikar {Bahadur 
Singh vGvsua Shankar Singh),.. ... ... ... 169 

13. In the case of a joint khaikari holding held under a contract 

from the hiseedar, if one co-khaikar transfers his share to an out* 
sider the other co-khaikars have a right bo object whether such co- 
khaikar is a relative of the khaikar who transfers or not {Baohia 
Bora versus Padua) ... ... ... 160 

ll. If two brothers are recorded as joint khaikars in a joint 
khata, but the shikmi fard shows them as two separnto families, the 
presumption is that they have no joint cultivation and ono brother 
or his widow can relinquish his or her holding in favour of the 
hissedar {Siv Ram versus Bhawani Bait) ... ... 161 


OHAPTEH V-Sirtans 


1. There are no rules in Knmaun regarding the cultivation of 
waste lands by sirtans and that in the absence of such rules a eirban 
who has reclaimed an Alag Ohak of waste unassessed lands which 
belongs to Government and has held it for more than 20 years 
acquires occupancy rights in it. The court dissented from the 
previous ruling of Mr Daniel, Member of the Board of Rovouuo, 
in the case of Lai Singh versus Amar Singh and others, dooidud 
on August 13, IBS'? {Murh versus Uttam Nath) 

2 
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2. That) a gifd of laad to the pujari whea of very loogstandiag 
has the effects of giving the holder of the land a right of occupancy 
{Balwant Singh versus Bhanu) 

3. A pujari not appointed by punch khaikara who (in lieu of 

services to the deity) dedicates the lands which the pujari holds have 
right do eject him as a. sirtan even if he and his ancestors have 
held the land for considerable period (Gab in Singh versus Netra- 
ma7ii Semwal) ... ... ••• 

4. A pujari who is recorded as a sirtan of the land attached to 
the office of Pujari cannot be ejected by revenue courts (Netra Mani 
versus Qatar Singh) 

5. Sirtans of longstanding are entitled to compensation for 
houses and extensions of cultivation adjoining their sirtani fields, 
(Hain Singh verana Sher Singh) 

6 . On ejectment, sirtans ware entitled to compensation for their 

houses and their improvements in their holdings (Nain Singh 
versus Sher Singh) ... ... ... 

7. A sirtan who has been in possession for over thirty years is 
entitled to compensation for the houses built by him ou ejectment 
(Mohan Singh retails Madan Singh] 

8 . The khaikars in Taluka Askot acquire no khaikari right in 
the unasaessed benap laud. Their case is that of ordinary village in 
Kumaun ( Madan Singh versus Qajendra Singh Pal Rajwar 
Sahib) 

9. Tenants who are descendants of various khaikars who broke 
up the land .and brought it under cultivation cannot, where the 
boldiuga have descended directly to them from their original 
cultivation, be ejected (Bhim Singh versus Jas Ram)... 

10. A judge cannot extend the time in appeal in which copy of 
the judgement of the trial court was not filed iOhandra Sinah versus 
Deb Singh) 

11. ^ If a hissedar gives land Do a tenant by an unregistera d 
khaikari-likhat agreeing to have him recorded as a khaikar at the next 
Bettlement but makes no stipulation in the likhat about the payment 
of rent,: the principle of part performance does not apply bo snob a 
case as the conditions of the agreement are not definite as required 
under saotion 53A of the Transfer of Property Act (Aima Ram 
versus XaJu) 

12 . The respondents were maurisi sirtans and could not be 
ejected from their holdings (Ram Prasad versus Baghuba Nand) 

13. If a tenant has held possession for a long time or for several 
generations at a fixed rent or rent only varied at settlement a 
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sirbaa looasly called a maurisi sirtaa is and protected from summary 
ejectmeot at the suit of the landholder (Bam Prasad versus 
Raghuba Nand) .. ... ... ••• ••• 179 


CHAPTER VI— Water Rights 

1 . Court cauuot oorapel any person to allow to olihera to 
construct a gul through his nap fields (Sher Singh versus Kutta) IfiO 

2 . The Board had powers of revision under the Nayabad Rules 

of 1916 buD has no such power under the Water Rules of 1917 
and the Nayabad Rules of 1930 aud 1931 (Dlian Singh versus 
Bhana) ... ... ... ... 182 

3. A suit for stopping the respondents from constructing and 
using a channel which they claimed was for drinking purpose,s only 
is essential by one under the Kumauii Water Rules and that the civil 
court has no jurisdiction in the matter {Bhana versus Bhndarmani) 184 

4. A .suit for a right bo a spring which is without a clianiiel 
for irrigation or drinking purposes lies under the Nayabad Rules and 

not under the'Water Rules Siwgfli versus D/itim JJam) ... 186 

5. Whenever an application for review is taken up notice must 

be given to other parties. The Deputy Commissioner of the Dis¬ 
trict is not entitled to review his own order (Oharan versus 
Guman Singh) ... ... igg 


CHAPTER VII-Malguzars 

1. The dismissed sou of a raulguzar may conooiveably be a 

suitable candidate for the office ; but that each c.ase sIiouKl be 
decided on its own merits {Ram Sarup versus Deb Bam) .. 189 

2. When there is nothing prejudicial against the ncaroi't of 

kin voting cannot have prefarenoo in selecting a malguzar 
{Oyan Singh vBvsxis Lai Singh) ... .. 190 

3. The son of a dismissed malguzjr could not be appointed 

in his place (Aaiiia Prasad versus Gauri Shanher) .. ... 191 

4. Nearest relation should be appointed malguzar when there 

is no obvious disqualification [Jai Krishna versus Hari Ram) ., 191 

5. The khaikar’s votes are not counted in the appointment of a 

malguzar as khaikars have no status entitling them to vote (Saroop 
Singh vevsua Laohkam Singh) ... 192 


CHAPTER VIII—Mutations 

objection regarding proprietory title during partition 
proceedings by a person nob recorded in the revenue papers under 
rule 67 (a) of the Kumaun Rules, is maintainable as rule 57 (4) is 
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a substitute for section 111 , Land Revenue Act, and is entitled to 
equal Teight. The court has iuheratib powers under section 151 
Civil Procedure Code too in t^'ia matter {Mat, Bam Sundari 
Batt) versus Gopal ... ... ... 193 

2. Mere title is not sufiScient for mutation of names, but 
possession must be proved {Fateh Singh versus Balhhadra Singh) 195 

3, A purchaser at an auction sale in execution of a decree 

cannot apply for mutation of names unless he obtained formal 
possession (dakhal) through courts {Thakiir Dmrao Singh versus 
ThakurAlam Singh) ... ... ... ... 193 


CHAPTER IX—Miscellaneons 

1. Ordinarily sale of laud by tenants in Kodwara Bhabar 

Estate is not legal, but there seems no objection to such land 
being sold bo genuine cultivators, though transfer to capitalists 
who have no intention to cultivate is forbidden {Bamaaran Daa 
versus Gajai Singh) ... ... ... . 200 

2 . A tenant in Kotdwara Bhabar Estate can transfer his grove 

land and material of the house (iJanisavavi Dus versus Gajai Singh) 201 

3. Partikadim land is sicnilar to benap waste land for pur* 
poses of village gauoher and even outside villagers can claim rights 

of user over it [Biahwa Bup versus Jaman Singh) ... ... 203 

4. The sale of partikadim uaassessed laud recorded in the name 

of vendor is null and void (Macifea'oa Nand VBvaas lahwari Batt) 204 

5. Villagers oau claim rights of user over partikadim land even 
after it has been brought under cultivation or assessed to revenue; 
their cause of action arises when it was first brought under 
cultivation or assessed do revenue {Biwan Singh versus Oulab 

- ... ... ... 207 
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PART II 

Full Reports of Decisious. 

CHAPTER I—Village Boundaries 

IN THE COURT OF P. WYNDHAM, Esq., o.i®., i.o.s,, 
COMMI8SIONER, KUMAUN DIVISION 

Bated January 19, 1918 

Miscellanboos Revenue Appeal no. 11 op 1917-18 
Panohain Sinj;h, Naraia Singh and Autar Singh, of Malla 

Silla, patti Mawalsyun, pargana Ohondlco-ti, Garhwal .. Appellants, 

versus 

Dewan Singh and others of Talla Silla, Patti Mawal- 

syun, Qarhwal ... ... ... Bespondents, 

Appeal against order of J. M, Clay, Esq,, I.O.S., Deputy Ooramisaionor, 
Garhwal, dated October 24, 1917, 

C/am—Village boundary. 

Village boundary disputes under section 41, Land Revenue Act, 

ffeld by Mr, Wyndham, 0ommi3.sioner, that village boundary disputes 
lie under section 41, Land Revenue Act, and that they should be decided 
on the basis of existing survey maps. 

Order 

This is a boundary case under section 41 of the Revenue Act, The 
hissedara of Malla Silla applied to the Sub-divisional Ollicer for piioca 
pillars to be erected to dedne the boundary between their Bal Asai 
lands and those of the village of Talla Silla. 

The Sub-divisional OfiScer, LausJowne, and the Deputy Commis¬ 
sioner have made a local inspection and bho boundary has bean fixed by 
them. 

The case is made quite clear by the order and map (iuoludod in the 
Older) of the Deputy Commissioner, dated October 14,1917. 

This order is the subject of this appeal. 

For the purpose of this case the only portion of the landscape to bo 
considered is that portion whioh lies on the left bank of the Sigod river 
and extending from there up bo the watershed the big ridgo called the 
Hai'garh ridge going downstream wa have first Malla Silla and then 
Talla Sills, The lands of each extend from the stream (Sigod rivei’l up 
to the crest of the Hargarh ridge. The Sal Asai boundaries describe the 
boundary between these two villages as the “ Larabidhar." Now the 
word “ Lambidbar ” means long spur and in the landscape before us there 
are two long spurs which go from Hargarh ridge down to the Sigod 
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sbream, These are shown in the map of the Deputy Commissioner to be 
X A B and X D 0. 

Talk Siila says X A B —Lambidhar. 

Malia Siila says X D C—Lambidhar. 

The two courts below have found that X A B is the Lambidhar 
and have found in favour of Talla Siila. 

In this finding they are supported by actual physical possession, The 
fields marked “cultivated fields’’ situated between the two spurs are 
admittedly Talla fiilla fields and were held so in 1850 and were restored to 
Talla Siila after dispossession in 1860. 

The Malla Siila people say that the waste lands above this should not 
he affected thereby. 

But if, as is clear in the case, the boundary is the long spur " Lambi¬ 
dhar ’’ and the cultivated fields are in talla Siila then A B must bo 

Lambidhar and A B Its extension up to X where id joins the main ridge 

must be the boundary and the jungle and waste must belong to Talla 
Siila. 

I see no reason to interfere on appeal. This appeal is dismissed with 
costs, 

P, WYNDHAM, 

Commissioner, Kumaun Division, 


PETiirotf Ko. 19 OP 1918-19 

Copy of Board 3 order passed in the case of Panoham Sinoh eto 
applicants, versus DiWAN" SiNOH, eta, respondents, mauza 'Talla 
mta.paUi Mawalayu.n,pargan(i Chaodkot, distriot Qarhwal. 
Application for revision of the order of the Commissioner, Kumaun 
Division, dated January 19. 1918, in the case of village boundary. 

on Junior Member, Board of Revenue, 

lam! boundary disputes lie under section 41, 

^ ‘^bat they should be decided on the basis of 

existing survey maps, 

Order 

These were proceedings under section 41 of the Land Revenue Act 
which provided that disputes as regards boundaries shall be decided as 
S o\‘b 0 basis of existing map of 1891-92, clearly show that 

wronj appel ant admits this but olaims that tho survey was 

ZmVed! ^ entertained. The application fails aL is 


Ji^ay 28, 1918, 


H, M, R. HOPKINS, 

Junior Member. 
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IN THE COURT OF P. WYNDHAM, Esq., i.a.s.. o.i.E,, o.b.b,. 

COMMISSIONER, KUMAUN DIVISION 

Misosllanbods Revenue Appeal no. IB op 192G-21 

Sri Ram, Badri Datt, Hans Ram and others of village 

Madanpur, pattiLangoor, districtQarhwal Ap’pello.ntB, 

versus 

Tula Ram, Jiwa Nand, Kishan Datt and others of vil¬ 
lage Dhulgaon, patti Langoor, district Qarhwal ... Respondents 

Appeal against order of P. Mason, Esq., Deputy Commissioner, 
G.arhwa], dated December 16, 1920. 

Held by Mr. Wyndham, Commissioner, that San Asii boundaries 
cannot be decided on mere application to revenue courts, nor does section 
41, Land Revenue Act, apply to unnssessed waste lands. In all boundary 
suits the plaintiff should ash for user rights over tbs waste lands, included 
within hiaSal 80 boundary and for injunction in a revenue court under 
Nayabad Rules. 

OUDEK 

Heard parties on the 2Uth and today. 

The plaintiff in this suit went to the Sub'divisional Officer and on 
annas 8 stamp asked that the boundaries between Dhulgaon and Madnn- 
pur be fixed according to the Sati Assi boundary of Mr. Traill, Bengal 
Civil Service (1822). The Deputy Collector put on an amin to do so. 
The amin goes to the spot, lays down,what he calls San Asai boundary and 
reports. The Deputy Collector accepts the report and sanctions pillars. 

In due course there is an appeal. Subsequent maps, viz. Beckett’s 
maps of 1863 and the survey map of 1895 are produced and tho Deputy 
Commissioner orders the proceedings to be cauoelled and the boundary 
pillars to be destroyed. 

This case comes to me on second appeal. I uphold the Deputy Com¬ 
missioner’s order. We cannot upset existing things in this way, or lightly 
lay down boundaries defined indefinite and about 100 years ago. As San 
Aaai boundaries are in every person’s mouth at present; it is rather 
important to state what the position of this land, the subject of the suit 
is, in detail. 

Plaintiff village is Madanpur and defendant village is Dhulgaon. 

Madanpur asks to have the boundary laid down showing its village 
waste lands as they were defined by Mr. Traill in San Assi 1882 Faali. 

The land which they wish to have demarcated is not measured and 
assessed, but is village waste “ OiviU Jungle ’’i.e,, protected Kumaun 
Forest under notification no. 839F/638—44, of October 17, 1893, Ohaptor 
IV, Act VII of 8378, which decUred all such lauds protected forests. 

Section 41 of the Revenue Act tolls tho Revenue staff how to defino 
and settle boundaries ; but this would apply to land assessed to revenue 
and not to protected forest. 
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If the plaintiff vrillage is dissatisfied with the present boundaries as 
understood between itself and the defendant village it can sue foi a right 
of easement, i.e. to exercise user of forest rights over such portion of the 
waste land which they assert ought to be within their boundary under the 
demarcation of Mr, Traill in A.D. 1822. They have rights of user only and 
should therefore ask for an injunction restraining defendants fiom 
exercising specific or all rights of user if they dispute such exercise. 

That would be a suit relating to unmeasured and nnassessad land and 
would be filed in the revenue courts under no, 1190/1/627, dated June 
30, 1916, section 14. 

This seems the correct procedure in these nebulous Ban Asai claims 
and no amin should be lightly deputed as has been done in this case. 
In this case the claimant should be directed to file his own map .showing 
his San Aaai 1822 boundary along with his plaint and the opposite side 
can file their map. 

The plaintiff can also be directed to state in detail what right of user 
he claims. 

It will thus be for the court to decide what rights of user the plaintiff 
has established and over what tract of ground and give a decree accor¬ 
dingly. 

This decree will of course only be binding as between parties. This 
appeal is dismissed with costs, 

P, WYNDHAM, 

Commiaaioner, Kumaun Division, 

IN THE COURT OF N, 0. STIFFE, Esq., o.b.e,, i.o.s,, 
COMMISSIONER, KUMAUN DIVISION 
Dated June 9, 1927 

MlSCBLLANBOOa REVENUE APPEAL NO. 81 of 1926-27 

Pancharn Singh, Durga Singh and others of mauza 

Koligaon, patti Ghurdarsyun, district Garhwal ... A fplioanta, 

veraua 

Jeet Singh, Pramod Singh and others of Haluni ... Reapondenta- 

Defendants. 

Appeal against order and decree of Captain A. W, Ibbotson, I.o.s,, 
Deputy Commissioner, Garhwal, dated November 11, 1926. 

Claim for declaration of right of «8er in respect of Poparpani jungle 
for gauohar, etc. 

Held by Mr. Stiffs, Commissioner, that Sal 80 boundaries prevail 
over the boundary of Sal 96, when the latter is vague and uncertain. 

Obdbb 

This is in fact a suit for the determination of the Sal Assi boundary 
of Koligaon and Hal uui, Both the courts have found that the land in 
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dispute is in Haluni. The original Hal Assi description is reasonably 
clear, and gives the land to Halnni. There after in 1896 there iras a 
determination by a^JancAayat, the record of which has been pub in, inclu¬ 
ding a copy of a sketch map. The two courts below have differred as 
to the meaning of the decision of the panohayat, the lower court holding 
that it gives the land to IColigaon, the lower appellate court holding 
that it gives the land to Haluni. Personally I find both the map and 
panchayatnama entirely unintelligible and the only thing that I can see 
to do with an unintelligible judgments is to disregard it, and to go back 
to the firm ground of the Sal Aasi description, According to this the 
land goes to Haluni to defendants-respondents. The deductions to be 
made from this fact are correctly taken by the lower court, and I dismiss 
the appeal with coats. 

N. 0, STIFFE, 

OommiBsioner, Kumaun Division. 


IN THE COURT OF N- 0. STIFFE, Esq., o.b.e., i.o.s,, 
COMMISSIONER. KDMaUN DIVISION 

Baled JunelO, 1927 

MlSOEIiliANEUUS Retbntjb Appeal NO, 37 OP 1926.27 
Buthar Singh, of mauza Jalgaon, patti Kanigarh, district 

Oarhwal ... ... Appellants- 

Defendants, 


versus 

Gaur Singh and others, of mauza Sunak, patti Ranigarh, 

district Garhwal ... Respondents- 

Plaintiffs, 

Appeal against order and decree of Lala Prem Lai Sah, Additional 
Deputy Commissioner, Garhwal, dated January 20, 1927. 

Claim for declaration of right for gauchar, 

_ Held by Mr. StiEfe, Commissioner, that the waste land which lay 
within the boundaries of one village, bub were recorded within 

another village in Beckett’s and Pauw's settlements belong to the former 
village and not to the latter village 


Order 

Sunak village sues certain members of Jalgaon village for r dcclara- 
tion of right of powfl/ia?'in a particular plot of land in whieh the Jalgaon 
people have someyinsumr. The position is curious. Sal boundary 
has been carefully verified by kanungo as wdl as by amin ; and it 
S “se that the parties agree on the old marks 

some of which are temples, still eristitig, and the boundary h clear, 
landL lower courts were right in holding the suit 

to the Sal Assi boundary! On the 
other hand at Pauw s settlement such jinswar as there was is shown and 
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recorded ia Jalgaon ;and so far as could be seen from the copy of Beckett’s 
time, we have only a sketch of the ridge on which to form this opinion. 
As to Pauw’s opinion, there ia no doubt, there is thus a conflict between 
revenue papers and the Sal Assi boundary papers. The whole litigation 
rests on G. 0. no. 416 of June 16,1915, and G. 0, no. 1190 of June 
30, 1916, and I find that in these Government Orders there is no 
reference to the Settlement papers, but to the boundaries as defined in 
the year 1880 Sambat, I therefore feel bound to follow the Sal Assi 
boundary, consequence is that we have the Jalgaon people trying to 
cultivate land in the Sal Assi of Sunak, and the Suuak people have perfect 
right to object and to get the declaration for which they ask. I therefore 
dismiss the appeal with costs. This order governs appeals nos. 38 and 39 
of 1926-27. 

N. 0. STIFFS, 


June 10, 1927. 


Gommisaioner, Kumaun Division. 


Petition no. 13 of 1930-31, 

Copy of Board’s "order passed in the case of Bau Ram, etc. of village 

Kaudla, applicants versus Taba Datt, etc., respondents, mausa 

Kandghera Idwalayun, district Qarhwal. 

Application for revision of the order of the Commissioner of Kumaun 
Division, dated March 26, 1931, in case of claim for declaration of 
.rights and possession. 

Held by E. F. Oppenheim, Esq., Junior Member, Board of Revenue, 
on October 3,1931, that the cause of action in suit for declaration of 
Sal Assi boundary and gauchar rights begins from the date on which such 
rights were first denied, when plaintiff’s application for extension was first 
refused and that Article 14, L, A., applies to such suits. 

Order 

Baij Ram aud his two brothers, who are applicants before me brought 
a suit for a declaration that they were entitled to certain land which, 
they claimed, is situated in their village Kaudla, Their claim was resisted 
by the opposite party, who said that the land was situated within their 
village Kandghera. The Assisbant Collector and the Deputy Oommis- 
aioner went into the case with care and came to concurrent findings that 
the land was within the boundaries of Kaudla and gave the applicants 
the declaration for which they had asked. The Commissioner considers 
that the right to sue had accrued in 1909 and that in oonsequence the 
suit of the applicants was time-barred. 

This application for revision is based on the contention that the 
finding of the Commissioner that the right to sue accrued in 1909 was 
wrong, 

I have examined the records of the 1909 ease. What happened then 
was that the opposite party objected to Baij Ram cultivating this land, 
Baij Ram claimed that the land was within his village and that be was 



( 21 ) 


entitled to cultivate it. The Assistant Collector considered that the 
dispute was really a dispute about boundaries, He believed the conten¬ 
tion of the opposite-party. Bajj Earn was ordered to vacate the land 
on the ground that he had cultivated it without permission. An appeal 
to the Deputy Commissioner was dismissed. Baij Ram was prohibited 
from cultivating this land. 

It is unnecessary in this connection to go into the litigation of 1927, 
which is alleged by Baij Ram to have famished the cause of notion 
in thi.s case. The question now is the question whether the litigation of 
1909 must be considered bo be litigation which gave Baij Ram a definite 
right to sue at the time and whether he has now lost this by virtue of 
the law of limitation. 

There was certainly a definite denial of title in that year. The 
question then in dispute was exactly the same question as that now in 
dispute. In consequence the Commissioner was right in holding that Baij 
Ram had only the time given to him by law in which to sue and nob an 
indefinite time. 

It is claimed by the applicant that the law in 1909 about the 
cultivation of this land was different from the law in force after 1911, 

1 do not think that this consideration affects the case. Under both 
systems of law preferential treatment was given to cultivators of the 
village in which the land was situated. If the courts in 1909 had 
found that this land was situated in the village of Baij Ram he would 
presumably have been allowed to continue to cultivate it. 

It is also claimed that the addition of the two brothers of Baij Ram, 
as plaintiffs in the present case gave new rights, There is nothing in this 
contention, whioli was rightly rejected by the Commissioner, 

It is also claimed that the order of 1909 was nob binding oii the other 
co-sharer,s of Kaudla and that therefore, they would be entitled to sue for 
a declaration in regard to their rights. This is perfectly correct. 

But in the present case the only people interested are Baij Ram, and ■ 
his brothers, The other oo-sbarers were uob plaintiffs originally and are 
not interested in the case. The suit which was brought originally by Baij 
Ram and his brothers alone should have been dismissed on the ground 
that their right to sue had ceased to exist. 

For these reasons the application is dismissed. The applicant will nav 
costs and Rs,20 pleader's fee, ^ 

fi. F. OPPENHEIM, 

October 3, 1931. Junior Mem-hcr, 


m THE COURT OF L. M. STUBBS. Esq,, o.s.i,, o.i.b,, i,o,3 . 
COMMISSIONER, KUMAUN DIVISION 
Dated August 25, 1935 

Miscellaneous Revenue Appeal no. 28 op 1932-83 
Instituted on 20-12-1932 

Appeal against the decree and order of W. F. G, Browne, EsQ., i.o S 

Oeputy Commissioner, Garhwal, dated 10-11-1932, 
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Sher Singh, Alam Singh, and others of mauza 

Kurkuti, Malla Painkhanda, Garhwal ... Appellanta-Flaintijfs, 

versus 

Eatan Singh, Man Singh and others of mauza 

Malari, Malla Painkhanda, Garhwal ... Respondents-Defend ants. 

Claim for declaration of right over certain Toks, regarding boundaries, 
under Kumaun Enles. 

Eeld by Mr. Stubbs, Commissioner, that the Sal 80 boundaries are 
not sacrosanct, and that if they have been modified by subsequent decisions 
or settlements, the boundaries so modified are the correct boundaries of the 
villages can earned. 

Order. 


I have heard this case on two dates and at great length. The main 
argument for the respondents is that the Sal 80 boundaries are sacrosanct, 
that they cannot be varied and that they are easily ascertainable. 

According to the San Assi boundaries which the Deputy Commis¬ 
sioner has accepted, Kurkuti would not have any area at all. This can be 
seen from the two maps prepared by the Settlement ofiSce. 

A mere glance ad the maps will show the difficulty of the situation, 

Clearly there was something wrong about the San Assi boundaries and 
they have from time to time been corrected. They were corrected by 
Colonel Batten in 1837 (the 1896 boundary). They were again corrected 
by Colonel Grastin in 1871 after reference to Mr. Beciiett, 

The reference to Colonel Beckett is not exact but the judgment shows 
that Colonel Grastin asked him question and he replied he had corrected 
the boundaries, he did not know what form his correction took, but the 
logical^ deduction is that ha corrected it in accordance with Colonel 
Batten a findings, Even now the A.R.O. has corrected the boundaries in 
accordance with possession, Colonel Batten’s order of 1837 is the most 
important matter in this case. He decided the boundaries of the 2 villages 
and obtained the signatures of the representatives of both, A reference to 
his settlement report page 101 shows his method in these cases and I 
cannot sec why this should nob be accepted, If the San Assi decision 
Was wrong it was corrected. 


We have now to see how far Colonel Batten’s boundries are intelligible. 
Un tbis there has been a good deal of argument and the Deputy Oommis- 
sioner has found that the amin’s report which is based on these boundaries 
IS imaginary. This I fail to see. We have Hundesh as one boundary the 
Yong Gadhera as another and the Ghriti river as another. 

The Hundesh boundary is simple enough, it is the Tibetan border. 
iHe yong Gadhera most obviously must be the Gadhera which runs bv 
xong wnion is shown in the survey m,ap. •' 

road^rflS^'^r'' “P Dapa must be up to the point where the 

road to Dapa leaves British territory. Otherwise Dapa has certainly no 
meaning as it is a Bhote market some way from the border. ^ 
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The only question in doubt is the whereabouts of the Kii'oli fhoma 
which is an intermediate point showing the line between Yong Garihera 
and the Hundesh boundary. Kiroli Khoma means a clump of pioli 
trees obviously a very movable feature as there must many such dumps 
n the aL. When the line was fixed there was probably a welbknown 
Kiroli dump on that line. Since then the trees may have been cut or 
may have died and the other party would certainly claim any similar clump 
on any site which suited their purpose. I have another case today in 
which two marks are a porcupine's earth and a barking deers ravine both 
equally variable. 

The facts of the case are undoubtedly that when the San Assi bound¬ 
aries were given they were necessarily vague. The area was on the very 

edge of flriLh India and was largely unexplored. In 1837 there was a 

much more careful survey and the boundaries were touch more clearly 
defined. It is obviously desirable that a decision arrived at by the pthoer 
who was definitely examining the matter and who had bound the parties 
to the agreement would be accepted rather than a rough decision which 
has been continually departed from, partly owing to the necessities of the 
case and partly owing to its orginal faultiness. 

I allow the appeal therefore and restore tho order of the first court 
Pandit L. D, Joshi, Costs against respondents. 

L. M. STUBBS, 


August 25, 1937. 


GommiBsioner, Kumaun Division, 


Petitio.n no. 5 OP 1933-84 

Copy of Board’s order passed in the case of Ratan SinqH, appliaant 
versus Sher Sinoh, etc. respondent, mauza Malan, district Qarh- 
wal 

Application for revision from the order of the Commissioner of Kumaiin 
Division, dated August 25,1933, in a case of declaration of right. 

SsW by Mr. Drake-Brockraan, Junior Member, Board of Revenue, 
that no revision lies to the Board of Revenue under tho Nayabad Rules of 
1931. Held further that the decisions of Settlement courts in boundary 
disputes are binding on Kevenue courts. 

Order 

In the course of survey and record operations the Asaiatant Roooi'd 
OEScer fixed the boundary between the villages Kurkuti and Malari along 
a certain line, The people of Kurkuti appealed against this finding to tho 
Record and Settlement Offioer who upheld the order of tho Assistant 
Record Offioer. The people of Kurkmi therefore filed a suit against tho 
people of Malari, Their plaint does not disclose under what rule or law 
they bring it. Only a reference is given at tho top of the plaint to tho 
Nayabad, in which matters in Kumann are generally involved, Tho 
confusion is not improved by the fact that while the number of the notifi¬ 
cation as given is that of the new Nayabad Rules, 
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The plaiot describes the suit a3 oue to set aside the Record OBScer's 
•order defining the boundary as running along a certain line and for the 
removal of the boundary pillars based thereon; as a result of v;hioh 
decision they have been deprived of rights in a large area of benap land 
and for a permanent injunction to restrain the people of Kurkuti from 
using the land in suit for purpose of grazing, etc, 

The suit presumably must fall under section Sd of the Nayabad Rules 
as it seeks to establish claim in benap land. The preliminary point is 
again taken,in this case that the Board have no revisionary power in suit, 
under section 36. This objection has been upheld in Madho Singh versus 
Prem Ballabh Belwal, etc. heard on the same day and must be upheld in 
this case also. The application for revision therefore must be dismissed. 
There are some special features in this case, however, which comment 
notice. The Assistant Record Officer passed an order against which an 
appeal was preferred to the Record Ofllcer. A suit relating to the same 
matter which was in issue in the proceedings before the Assistant Record 
Officer, is then filed in the court of Assistant Collector, from whose 
decision an appeal lias to the Deputy Commissioner. The Deputy Com- 
fflissioner is the same person as the Record Officer and hears the appeal, 
The peculiarity of the situation seems to have struck him but not the 
learned Commissioner. It may be safely said that nowhere in these prov¬ 
inces outside Kumauu would .such a thing happen. I have no doubt that 
the Deputy Commissioner was as impartial in appeal as he could be. But 
I suggest that he would have been well advised to apply to the Commis¬ 
sioner for transfer of the appeal in the suit. 

Secondly nobody seems to have noticed the point that special proce¬ 
dure is provided for Assistant Record Officers and Record Officers. I refer 
to rale 22, Chapter V of the Kumauu Rules and orders relating bo Kumaun 
Division. This rule and rule 23 wibb the schedule attached thereto have 
obviously nothing to do with partitions imperfect or perfect, but they are 
found for ^some unaccountable reason in Chapter V which is headed a 
procedure in imperfect partitions. It is evident that against the orders of 
a Record Officer a third appeal lies to the Board. This being so and no 
appeal having been preferred, the order of the Record Officer became 
final. 


Even had the people of Kurkuti appealed to the Bo.ard they would not 
he precluded from bringing a suit in the proper court, bub the frame of 
their suit is obviously wrong. They could nob have asked even a civil 
court to set aside the order of the Assistant Record Officer except on the 
ground of lack of jurisdiction, and ibis obvious that he has jurisdiction. 
Nor would Dhay, so far as 1 cau see, ask a Revenue court to issue an 
injunction against the people of Malari from exercising the ri^ht of 
grazing etc. m the land m suit. The most they could have done was to 
establish a claim to grazing rights, etc. in the disputed area and then if 
W . necessary and desirable to ask the revenue authorities to 

d“ll in "" 
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Had the people of Kiirkuti appealed to the Commiaaioner aud the Board 
and lost their appeal and then brought a case the situation would have 
been somewhat poignant for the appeal in that case would have lain to 
the Commissioner and his order would have been final under the Nnyabad 
Buies and had he held in favour of the people of Kurknti, ho would have 
had CO upset the orders of the Board. 

This is a particularly good inetance if any more is noodod of tlio 
Gilbartian situation in which litigation in Kunoaun finds itself today ns o 
result of the welter of confusing acta and rules under which administration 
has to be conducted. However things must be taken as they aro and I 
can only hope that efforts will be mode in the near future to get thn bilnglo 
cleared aud suggest to the learned counsel who appeared in thesQ cases to 
assist in and in any manner tliey can in the process. The application is 
accordingly dismissed, The parties may bear their own costs. 

Deobie. 

Parties should here bear their own coats, and it is further ordered that 
the costa incurred by the parties in the lower courts be paid and borno by 
them as entered in the decree of those courts. 


IN THE COURT OF L. OWEN. Esq., iO.a., DEPUTY COMMIS¬ 
SIONER IN CHARGE, KUMAUN DIVISION 

Dated March 21, 1934i 

Miscellaneous Revenue AppeaTi no. 121 op 1932-33 

Tek Raa> and others, mauza Purkot, patti 
Talk Katyur, district Almora ... .. AppellantB-DefendantH, 

versus 

Joga Singh and Pan Singh, Qusain Singh, 
village Qwar, patti Talk Katyur, Almora ,,, Respondents-Plainliffa, 
Claim for declaration of right and recovery of possession of land and 
claim for the land within their boundary, under Kumaun Buies, 

Held by Mr. Owen, Commissioner, that where a village has bean 
declared as having a separate entity by a Settlement Officor, the bound¬ 
aries found by the Settlement Officer must be accepted as the bnundarioH 
of the new village ; and that the Sal 80 boundaries aro affected thereby, 
the modifications made by the Settlement Officor is binding on all Kovoiiuo 
courts, and that in a caso of conflict the Settlement boundaries ovorrido 
Sal Assi boundaries. 

Ordee 

This appeal raises an interesting question of Kumaun law which has 
apparently not been settled in any of the courts. 
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The facts aa stated in the lower appellate courts order are that Purkot 
village applied for certain land on their border by way of a Nayabad 
grant. The Gwar villagers objected that the land lay within their bound¬ 
ary. The usual bouudary suit was filed and the court of first instimoe 
found that the land in suit actually did lie within the boundaries of Gwar 
village, but decided that aa the village was only created in IS'ZS and had 
no Sal Assi boundaries, it could cot get a decree. The point of law only 
was argued in the lower appellate courts which held on a broad interpre¬ 
tation of rule 33 (fl) of the Nayabad Rules that a separate village is 
entitled to bring such a suit. It therefore decreed that the boundary 
should be as defined by the court of the Assistant Oollector, 

With regard to the boundary itself there are therefore two concurrent 
findings of fact and I do not propose to reconsider these findings. I deal, 
however, with the point of law. Sal Assi boundaries were formed in the 
year 1S23 or thereabouts and in Kuinann have always been accepted as 
the final authority as to the boundaries of any particular village, But it 
must be remembered that in those days Almora was still very backward 
with a population that was much smaller and with waste and forest lands 
which were more extensive. In the century that has elapsed since then 
much land has been brought under cultivation and new villages have been 
formed and their separate entities accepted by different Settlement Officers, 
A rigid observance of the Sal Assi rule would imply that no such new 
villages could ever be formed or that if they were formed they would never 
Lave any rights, It would suggest that no change was ever possible in 
Eumaun. But as new land is brought under cultivation it happens from 
time to time that new villages are formed. It may even happen that 
such a new village will become infinitely more important than the old 
parent village. Is its growth to be strangled by the fact that it was not 
in existence in 1823 ? I would hold that where a village has been recog¬ 
nized as having a separate entity by a Settlement Officer that the bound¬ 
aries as defined by that Settlement Officer must be accepted as the 
boundaries of the new village, and that if the Sal Assi boundaries are 
affected thereby then the modification implied by the orders of the Settle¬ 
ment Officer is binding on all Revenue courts. In short I hold that Sal 
Assi boundaries are only permanent in a comparative sense and that the 
Settlement boundaries override the Sal Assi boundaries in a case of 
conflict. 

In this case Gwar village has been recognized as a separate village by 
a Settlement Officer and has in fact had a separate exisCance for sixty 
years, 

I, therefore, agree with the lower appellate court that the villagers 
were entitled to bring a suit, The appeal is dismissed with costs. 

L. OWEN, 

Deputy Gommissioner \n charge, 

Eumaun Division, 
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IK THE COURT OF L. OWEN, Escj., i.o.s., DEPUTY COM- 
MW8IONER IN CHARGE, KUMAUN DIVISION 

Bated March 23, 1934 

MisoeLlankoos Revemue Appeal no. 2,3 op 1933-34 
{Instituted on November 9, 1933) 

Appeal agairiht the decree aad order of J. F. Sale, Esq., I.O.S., Deputy 
Commiaaioner, Almoia, dated September 2, 1933, 

Sidwa and others of village Kapuri ka-lagga 

Ghoi'gar, patti Falla Kamsiyar, Almora Appeltants-Plamiiffa, 

versus 


Lacham Singh and others of mauKa Gunoli 
Jhiiroli and Nain 8ingh and others of mauza 

Bhade, patti Falla Kamsiyar,diatfiet Almora Reapondents-Delendanta, 

Claim for boiiiidary to the etiect that the wrstorn boundary of plain¬ 
tiffs’ vilhige was Dumaulaghati under Kumanu Rules. 

Eeld by Mr. Owen, Commissioner, that in boundary dispute oases the 
third court of the Commissioner is not untitled bo hear nrgutnonbs iti appeal 
which seeks to impugn the two concurreul findings of fact of tho lower 
courts as regards boundaries. 

Obder 

This appeal arises out of the type of suits chat is now very common in 
the Almora District. Two villages, Bhaden and Garlioli oluiinod Nayabad 
grants in a certain area which they claimed to he within their boundaries. 
The usual boundary suit was filed under section 41, Land Revenue Act, 
rule 33, Nayabad Rules, and the then Deputy Commissioner held that both 
villages were entitled to a share in the land, A third village Kapuri hue 
now come forward with a boundary suit which involvts the same area, 
The question which is the true boundary depends on the luterjirotution of 
the San Assi and chaknamas of the villages concerned, and this in turn 
involves a local inspection, Both the lower courts have “ugieed” as to 
the location of ibc boundaiy. I am now asked to reconsider this rnuttor 
in appeal and have in fact heard all the arguments with care and Imvo 
examined the map, 


But there appears to me to be little doubt that this court is not entitled 
to hear arguments in an appeal which bears solely on two concurrent 
nnchngs of fact. It is argued that tho interpretation of a documout is a 
epl matter lu which there should bo a second appeal. I agree that the 
interpretation o a document may and often does involve argurnonts that 
e pure y egal in charaef-er and in giich cases a second appeal nmsb lie, 
bhe mterprecatioii of the San Assi and chaknamas involves no 

that aiise are purely questions of fact; whether such and such a ridffe 

'iherek'a^ at A or B and so fortl 

thirsoH. ^ interpretation of law involved in questions of 


3 
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1 would therefore hold that in fchia and in similar cages no appeal lies. 
The appeal is therefore dismissed with coats. 

L. OWEN, 

Deputy Gommiasioner in charge, 
Kumaun Division, 


IN TRE COURT OF L. OWEN. Esq., i.o.s., DEPUTY 
COMMISSIONER IN CHARGE, KUMAUN DIVISION 

Dated August 17, 1934 

MtSOELLANEOUS ReVENDE APPEAL NO, 6f5 OP 1933-34 
iJnsLituied on February 13, 1934) 

Appeal against the order and decree of W. F. G, Browne, Esq., i.o.s. 
Deputy Commissioner, Qarhwal, dated January 10, 1934. ’ 

Shiv Prasad,-Bhola Datt and others of Kyark, 

Idwalsyun, Garhwal ... ... ■ Appellants-Defendanta, 

versus 

Pandit Tara Datt Gairola and others of village 
Siroli, Idwalsyun, Garhwal ... ... Eeapondents-Plaintiffa. 

Claim for declaration of exclusive rights of usar over some land. 

Beld by Mr. Owen, Commissioner, that in the absence of clear proof 
boundaries, the maps of Mr. Pauw and Captain, Ibbotson 
should he accepted as correct; and that no revenue oflScer has a right 
to change the boundaries by a purely executive order in Panohavat 
Forest Procedure. 


Osdeb 

The laud in suit lies on the borders of Kyark and Siroli villages and 
when the Kyark communal forest was being established this land was 
included in it. The Siroli villagers thereupon filed a suit presumably 
under rule 36 of the Nayabad Rules for a declaration that they had 
easementary rights in this land. They also pleaded, though this was 
not apparently an integral part of their suit, that the land lay within 
their village. In some muddled way which I do not pretend to understand 
this suit for a declaration of easementary rights ended up as a boundary 
suit and It IS on this question of boundary that the appeal mainly hinges. 

It 13 quite impopible to decide any boundary suit properly unless 
a map IS produced showing the two villages with those portions of their 
boundaries which are already accept-M. The map I have been referred 
1 land in dispute and nothing more excepting two paths AD 
and CB noth of which run from east to west, The path OB is supposed to 
hi 5" r bonadary of Siroli^, an obvious impossibility. It might 
be the northern or southern boundary but it cannot be either eastern or 
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After going through the iudgments I ooncUide that there is some 
■doubt as to whetlier this land was included in Siroli village or not in 
the Sal Assi and that there ia no doubt that it was so included in 
Mr. Pauw’a settlement and also in Captain Ibbotaon’s sottlemonb. 
There ia and must be a presumption that the settlement records are 
correct. In this case two successive Settlement Officers have recorded 
the land as being in Siroli and it would require altogether oxueptionally 
strong evidance to show tliab these records were incorrect. I do not find 
such evidence in this case and I therefore accept the lower appellate 
court’s finding as correct. 

A second point has been raised in appeal. It is pointed out that the 
Commis.sioaer had sanctioned the establishment of a eomraimal forest for 
Kyark in this area and it is argued that under rule 7 of the Panchayah 
Forest Rules that disposes of the whole question, as the order cannot 
be questioned in civil or revenue court. Rule 7 is subject, however, 
to the provision of rule n, which lays down that a dispute about a 
Sal Assi boundary cannot be settled summarily by the Panchaynt Forest 
Officer^ acting with a Deputy Commissioner’s powers, but that his cleoisien 
is subject to modification as the result of proceedings in a revenue court, 
Thera are obvious reasons why boundaries cannot be changed by any 
summary proceedings; and I would hold that the terra Sal Assi boundaries 
in this rule includes boundaries fixed by subsequent Settlement Ofifioers. 
In the new Nayabad Rules the term “ Sal Assi” having bseti found 
technically deficient has been amended to “ Sal Assi or other defined or 
recognized boundaries ”, and there is no doubt that Ibis is intended. 
Jfo revenue officer has a right to change boundaries by a purely executive 
order, aud in communal fora.st proceedings, where one village can prove 
that the order establishing a forest h.as resulted in an oncronohment on its 
boundary, it is entitled to get that encroachment reiiiovcd. 

The appeal is dismissed with costa. 

L. OWliN, 

Deputy Oomminsionre in oh'irge, 
Kumaun Division, 


Petition no. 9 of 1934-35 

Copy of Board’s order passed in the case of Suiv Pbas.-iD, applioanii 
versus Iaha Datt Qaibola, J’esponieiif., distriot GarliWixl 
Application for revision from the eider of the Deputy Co(mnia.siouoi' 
in charge, liumaun Divi.siou, dated August 17,1934, iu a case of boundary. 

.ffefd by Mr. Drake. Brock man, Senior Member, Board of Revenue 
^lat Dheri can be no reyujon in suits under rule 38 of the Nayabad 
Rules of 1931. Beldfaviher that rule 5 of Pauohayat Forest Rules 
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Obdeb 

I admitted this applination to hi-aring as it (vas not clear as to what; 
bind of suit was iavolvsd. Briefly the facts are that the Pauchayab- 
Forest OBScer in ’?irtue of the powers vested in him by rule 5 of 
the Kumaun Pauchayat Forest Rules summarily decided that the Sal 
Assi bounciary ran in such a way as to leave the land now in dispute 
within the boundaries of the vdlage Kyark. Rule 5 expressly makes 
such summary decisions subject to proper determination by formal suit. 
The aggrieved party who took objection before the Panehayat Forest 
Officer regarding the iuclnaion of the land in suit within the boundaries 
of Kyark and their treatment as commnnal forest of that village have 
filed a suit. The question is under what rule such a suit falls. I he only 
rule which seems to cover such a suit is rule 36 ot the Nayabad Rules 
oflR3l- The words "to e.stablish a claim to any right in benap or 
Kaisari-i-Hiud land” seam to cover such a suit as this and are wide 
enough to cover such a suit. At any rate the suit does not fall under the 
Land Revenue Act of the Kumaun Rules relating to revenne courts 

It is urged ihat the suit contemplated by section 6 of the Panehayat 
Forest Rules mu.st be confined to a determination of the Sal Assi boundary 
and that there has been no such determination of the boundary. The 
Deputy Commissioner, whose appeal was upheld held that th ■ land in 
dispute " belonged to Siroli village.'* When you say that certain lands 
belong to one village it must mean that they are included within the 
boundaries of that village. In a district with a hadbast survey effect 
would be given to a judioial decision by altering the conterminous 
boundary of the villages effected. There are no hadbast maps in 
Kumaun but such a judicial decision must necessarily mean that the 
Sal Assi boundary as iiesoribed in the douument which contains the 
descriptive of village boundaries is subject to the interpretation now 
pnd upon it by the decision of the court at tbe particular point in dispute. 
In other words in effect there is a decision as to how the conterminous 
bouniary of these two villages run. The argument appears to me tO' 
be without substance 

The Board havt^ judicially held that they have no jurisdiction in revision 
in suits under section 36 of the Nayabad Rules of 1931. The application 
is accordingly dismissed with costs and Rs.lO pleader's fees. 

D. L. DRAKE-BROOEMAN, 
Senioi- ember. 


May 13,1935. 



CHAFTBR II—Waste Lands 


IN THE COURT OF THE COMMISSIONER, 

KUMAUN DIVISION 

Miscellaneous Revenue Appeal no. 6 op 1908-09 
Ohandm Singh Negi, Jagab Singh, Kuudan Singh, DcJai 
Singh, Sheru, Dftam Singh, GobaiTlhan, Shri Ram, 

Jibaru, E’abu Rag Singl', Javvar Singh, of manza 

Bhibai Pabti NaniJalayun ... ... ,,, Appellants, 

versus 

Gulabii, Kedar, Indre Singh, Qmnani, Bihhwn, Ghotii, 

Nabha and Shei'Singh of bhe aanae village ... Respondents, 

Appeal againal oi'der of Mr. H, G. Walbon, Dapnby Oonainisaionor, 
Qarhvval Distriob, dated November 16,1908. 

Ofatm — Partition, 

& 

Held by Mr. Winter, Commissioner, thab gaoii aanjaib land which is 
used as pasture and is nob cultivated should nob be partibionod. 

Order 


The land in dispute is gaon sanjaib and used as pasture and ig nob 
cultivated. I agree that this oannoc be partitioned and I dismiss the appeal. 

E. P. L. WIlNTER, 


March 15, 1909, 


Oommissioner. 


IN THE COURT OP P. WYNDHAM, Esq., o.i.b,, i.o.a, 
OOMMISSIONER, KDMAUN DIVISION 

Tla>ed September 21, 1916 
Special Civil Appeal no. 29 of 1916 
(I) Panchara Singh, (2) Bala Sin^h, (3) Ivrib Ram, (4) 

Rup Ram,',5) Buthar, (6) Qopi, (7) Bakhtawar, (8) 

Nanda Singh, (9) Guiuani, (10) Indru, (ll) Bagn, 1 12) 

B.ihadur Singh. U3i Sher Singh (14) Jibu, and (J5) 

Panchu, Bench khaikarr ■ oi mauza Sila Talla, patoi 
Mawalsynn, Qarhwal 


versus 


Appellants- 

Plainhffs, 


<1) Dawan Singh, son of Jawihar Singh, and ( 2 ) Jhagar 

Singh, son of Gaiiga Ram, of mauza Qajera, Patti 
Rmgwarsyun .. ... Respondents- 

defendants, 

Appeal against order of J M. Clay, Esq.. i.O.s., Deputy Cornmisgioner. 
Garhwal Digtrict, dated May 27, 1916, , 

Held by Mr. Wyndhara. Commissioner, thab kkaikars in a lagga village 

the'"As°vn?age''° fwsserfars living in 
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Oedes 

This is a second appeal. 

The facts are well sell out by the lower courts. The plaiutilfs- 
appellants are kkaikars in the lagga village, the defendant-respondents are 
his.-edars. The village in suit is a lagga village, 

There is a piece of privately protected jungle in this village and the 
plaintififs-appellants claim all customary rights of user in this jungle as 
against the hiaaedara. Two oourts helow have found that this right of 
user is very limited and have limited it to a right to dry and fallen wood 
only. 

Against this finding of fact no second appeal can lie. It is also- 
urged that under recent rules of lands all villagers have rights to the 
forests left out of reservation. This is nob so. The recent rules only say 
that villages can continue to eieroise the rights of user they had before 
and It does not give them additional^ighta of user against rival claimanls. 

This appeal is dismissed with costs. 

P. WYNDHAM, 

September 21, 1916, Oommtaaioner. 


IN THE GOURT OP P. WYNDHAM, ESQ., o.b.e., o.i.e., i.o.S., 
COMMISSIONER, KUMAUN DIVISION, 

Dated September 2,'), 1918 

Misoeuankous Revenue Appeal no. 33 of 1917-18 
Deba Nanad, Goviiid Rarn, Uari Ram and 
others, of mauza Rutura, patti Bichla Ohand- 

pur, district Garhwal ... ... Appe'lanta-Defendanta, 

veraua 

Mukand Ram and 12 others, of mauza 
Chulakote, patti Richla Chandpur, district 

Garhwal ,,, Reapondenta-Plaintiffa, 

Appeal against the order of J. M, Clay, Esq., i.O.S., Deputy Oominis- 
sioner, Garhwal, dated March 26,1918. 

Claim for declaratiou of right of gaucher. 

Eeld by Mr Wyndham, Commissioner, that internal rights of cultiva* 
tion aie superior to external rights of gaucher. 

Okder 

Heard parties. 

This is a rule 14 case. 

The Deputy Commissioner has ‘found that settlement papers give 
respondents right of grazing in the waste lands of appellants, This is 
clear trom settlement papers and cannot be disputed. Their right of grazing 
does not extend to a prohibition of extension of cultivation by the appel¬ 
lants village and I presume oourts will never be inclined to prevent 
extension of cultivation, by villagers in their own village because villagers 
m a neighbouring village have a right of grazing over their waste lands. 
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Home cultivation haa priority of outside grazing. 

This appeal must stand dismissed. 

I make no order as to costs. 

P. WYNDHA.M. 

Gommissioner, Kumaun Division. 

September 25, 1918. 

BOARD OF REVENUE, UNITED PROVINCES 

Present ; Mb. Burn, Senior Member, and Mr, PeaEson, Junior 

Member 

Mauea Simri, pargana Saindhnr, dislriet Qarhwcil 
Petition NO. 8 OF 1921-22 
(Decided on July 16, 1922) 

Rabi DaCt ... ... Applicant, 

versus 

Chandra Mani . ... ... Respondent-Opposite party. 

Application for revision from the order, dated December 19, 1921, of 
the Commissioner, Kumaun Division, in a case of Nayabad grant. 

Beld by the Board of Revenue that, vfhera there are strong objoctions 
in the village to encroachments on the grazing ground, Nayabad grants 
should not be allowed and the second appellate court cannot go into the 
question of fact as regards grazing rights provided in section 100(1), 

Okder 

Mr. Burn, Senior Member : This is an application for revision under 
rule 26 of the Kumaun Rules. The question in dispute is whether a 
Nayahad grand shall be maintained. A suit was brought under rule 14 
of the Nayabad Rules of June 30, 1916. The objection to the grant is 
that the land is claimed to be part of the grazing ground in the village 
and that a path loads through it by which cattle go to water. The 
Assistant Collector found that the suit land was part of the village gauokar 
but that the grant had not seriously affected facilities for grazing, that the 
villagers had grazing rights within reserved forests also. The map shows 
chat che land in suit adjoins certain measured lands of the defendant. The 
Assistant Collector also found that there was a footpath for men through 
the land in suit but that there was no seUlement path or old cattle path. 
He, therefore, dismissed the suit and maintained the grant on condition 
that the track crossing the land was kept open. 

In appeal the Deputy Commissioner found that there were strong 
objections in the village to encroachments on the grazing ground. He, 
therefore, reversed the order of the lower court and ordered that the land 
should remain gauchar. 
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A second appeal was filed to the Commissioaer. His judgrneub does 
not reproduce aocuraSely the reasons on which the Deputy Cornmissioner 
passed his finding, The main question was whether the land which both 
coarts found to be gauohar should be allowed to be cultivated or uot. It 
is a question of fact whether the grazing ground is sufficient. I would 
hold that this vvas a question which the Commissioner was not entitled to 
go into in view of rule 24 of the Kumaun Eules which gives a right of 
second appeal only on the grounds laid down in section 100(1) of the 
Code of Civil Procedure, The finding of the Deputy Commissioner i,s 
supported by evidence and there appears to be no illegality or irregularity 
in his proceedings. I would, therefore; aeoept the appeal and restore 
the order of the Deputy Commissioner wiob costa. 

Me. Pbarsos, Junior Member: I agree. 

Appeal allowed. 


IN THE COURT OP P, W7NDH.4M. Esq., o.b.b,, c.i,k„ i.o.s,, 
COMMISSIONER, KDMADN DIVISION 

Dated July 19, 1923 

Misoellankoos Revesue AppeaIj no. 5 OP 1922-23 
Ram Singh, Lai Singh and others, of mauza 
Syalgon, patti Laugoor Palla, district Garhwal AppeUants-Defendants, 

versus 

Nain Singh, Raban Singh and others, of mauza 

Pali, patti Langoor Palla, district Garhwal ... Reipondenls-Piaintiffa, 

Appeal against order and decree of T, J, G. Acton, Esq., l.o.S., Deputy 
Commissioner, Garhwal, dated October 6. 1922. 

Claim for declaration of right of using . Kaiaar-i-Hind land within the 
boundaries of Syalgaon Malla for gouohar, grass and wood. 

. Held hy M.r, Wyndham, Commissioner, that when an outside village 
has proved its rights of user in the parent village, the former is entitled to 
exercise general rights of grazing, etc. in the latter ; but it cannot interfere 
with its rights of extension anrl Nayabad grants in that village. 

Order 

Heard parties. 

This is a second appeal in a suit under rule 14, Nayabad Rules. 

The hiasbdara of mauza Syalgaou (defendants) aro alleged to have 
preserysri a certain block of Kaiaer-i-Hind land for the purpose of a plantar 
tion within their own village boundary. 

The hiaaedara of Pali (plaintiSs) assert they have rights bo grazing, 
pass cutting and firewood within the boundary of mauza Syalgai n and 
bring a suit to establish a right of ii,ser over these alleged village pre- 
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Two issues ai '0 struck : 

1, Have defendauts any preserve which the plaintiffs are not 
entitled to use ? 

2. Have plaintiffs the right to use the plots in suit for gaudier, 
wood and grass ? 

The first court finds on issue 1, the defeudanis have no preserve as 
they have no walled enclosure and have obtained no lands under the 
Communal Forest Rules; and on issue 2 it finds that over the Kaiser-i- 
Hind lands in suit the plaintiffs have & right of grazing, grass cutting and 
wood. 

The second court upholds these findings. 

This case has been tried as if these village waste lands were used for 
nothing but grazing, grass culbing and wood (which means in forest 
language firewood as distinguished from building timber for the surround¬ 
ing villages). 

These lands are, however, subject to other burdens, e.g., the parent 
village in this case. Defendants have a right to extend cultivation. 
They have a right as hiasedars bo ask for aNayabad grant from Govern¬ 
ment for oultivation. Plantation, or afforestation, or other purposjs, this 
should have been brought out whoa issues were fixed, 

The issues would have been better framed as under : 

1. Have the hiaaedara of Pali a general right of use for grazing, 
grass cutting and wood (firewood) over the civil forest and Kaiser-i- 
flind lands of village Syalgaon ? 

2. Have the defendants hiaaedara of mauza Syalgaon presorved 
for afforestation purposes the area in auiti ? 

3. Has this preservation for affore.station purposes so seriously 
interfered with the hissedars of Pali rights of grazing, grass cutting 
and firewood that in equity it should not be permitted ? 

The first issue is ons of fact and ' the two courts have come bo a 
finding in favour of the plaintiffs. On second appeal it is not for me 
to interfere in such a finding; but I must say thas a mere ex parte entry 
in the halatgaon of the plaintiffs’ village is not enough Do couviuco me 
they have any right in the defendants’ village unless the halatgaon ot' 
defendants’ village supports this entry, I would have been inclined to 
exact a good deal of other proof of 'actual uaer hefure accepting this claim. 

The second issue is also an issue of fact and I must again accept the 
findings of the lower courts and hold that the defendants have not as yob 
established a preserve or plantation. The fact is chat the land is Kaisei'-i- 
Him! and has not been taken. It, however, is quite open to them to ask 
for a grant. 

The third issue does nob arise, I would, however, only remark on this 
that the general rule in Kumaun Government Forests is to permit of 
closure to all rights by Government of one-sixth of its reserve urea at a 
time for regeneration purposes and some such rule could be equitably 
applied for reafforestation of village waste. 
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The respondents are entitled bo a decree for a general right of user for 
grazing grass, Cutting and Gollention of firewood (dry fallen wood) over the 
protected forests and Kaiaer-i-Hind lands of muuza . Sya'gaon bub this 
should not be allowed to interfere with an equitable with an exercise in 
future by the appellants' hissedars of their undoubted right to extend 
cultivation or to obtain Nayabad grants for cultivation and afforestation 
and/or other purposes. ' 

The result is that the order of the appellate court is modified ncoord- 
ingly. The costs of this appeal are on parties. 

P. WYNDl-JAM, 

Oommiisioner, Kiimaun Division, 

July 19, 1923. 


IN THE COURT OF P. WYNDHAM, Esq., o.b.e., o.i.e., i.c.8., 
COMMISSIONER, KDMAUN DIVISION 

Dated November 7, 1923 

M/soellaneous Revenue Appeal no. 32 of 1921-22 
Kalara Singh and others of mauza Qahar, 

patoi Chalanayun, district Garbwal , ApfelLants-Plaintiffs, 

verms 

Naru, Naitra Singh, and others of mauza 

Sweet, patti same ... ... Beepondenia-Defendants, 

Appeal against order and decree of T. J. 0, Aoton, Esq., i.O 8., Deputy 
Oomraissioner, Garhwal, dated August 10,1923. 

Claim for deolaratiou of exclusive rights of paHo/iei?’, fuel, grass, otc,, 
in the waste land of mauza Guhar and for an injunction restraining 
respondents-defendants from exercising such rights. 

Held by Mr, Wyndham, Commissioner, that the ex parte tntry in the 
halatgaon of one village, that it has rights of ■ user in anoiher village is 
not sufficient to prove such rights unless there is a corresponding entry of 
those rights in the servient village. 

Ohdeb. 

This is a second appeal in section 14 of the Nayahad Rules Revenue 
Case. 

The villagers of Gahar have asked for au injunction restraining the 
villagers of 8weeb from grazing A-ithia their boundary j and the sola point 
to be deterridued is whether the Sweet people have a proscriptive right of 
grazing, grass and other forest rights over the waste land of this village 
(Gahar). 

The onus of proof of such rights ought to be ou tho people of Sweet. 

The people of Sweet and Gauebar have produced oral evidence,, which 
the courts consider of doubtful value ; the.courts have however taken an 
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entry in the halabgaoa of Sweet raoorded by the Settlement Officer, Mr, 
Pauw, where the Sweet people in an ea: proceeding in their own 

yillage papers as^iert they have the easement. 

Now this entry was never made after a contest and enquiry as 
between these two villages and is of little value to prove that this right 
has been eiercisad and admitted. It certainly cannot be aocepieil as 
evidence auffioienb to throw the burden of proof on Gahar. Had id 
occurred in the halabgaon of Gahar it would certainly have so operated 
against Gahar, but it does not occur in Qahar halatgaon. 

We have to look at any further proof that the Sweet people can 
prod nee. 

We Hnd that in file no. 45 of 1896 certain persons of Sweet ashed 
for 500 ualis (25 acres) of unmeasured Gahar and Shrikot land for cultiva¬ 
tion. This was objected to by Gahar, Sweet and Shrikot villagers joiully 
on the ground that their villages all exercised rights of grazing on this 
area and this was recognized. 

As regards the portion of 26 acres which lies in Gahar it is clear that' 
the Gahar people have no case, as they admitted the Sweet hissadars as- 
co-ohjectors to its being used for cultivation. 

'I'he Sweet people have produced no further evidence of their having 
a right through this large village of Gahar, some 1 square mile or more in- 
area and they must be confined to the land over which they can prove 
they have been admitted to these easements, 

I accordingly modify the order of the lower uourts and grant the 
people of Gahar an injunotion against the people of Sweet from exercising 
all forest rights of grazing, wood, etc. over the whole of Qahar village lands 
with the excepoion of that porti-on of Qahar village lands which were donlb- 
with by the file no. 45 of '896. 

1 put costs ou parties in all courts. 

P. WYNDHAM, 

CommibBioner, Kumobun Divisian^ 

November 7,1923, 


IN THE C OURT OP N. 0. STIFFE, Esq., o.b.g,, i.o.s., 
COMMISSIONER, EUMAUN DIVISION 
Dated August 6, 1927 

Misoellaneods Revenue Appeal no. 28 of 1926-27. 

Lai Singh and others of mauza Mandar, patti 

Farak, district Almora ... ... Appellayits^Plainti^s, 

versus 

Udai Singh and others of maviza Banjh, patti 

... ... RespondeniB-Defendanls^- 
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Ajipeal iigainsb order and decree of H. RuCbledge, Esq,, i.o.s,, Deputy 
Coniinissiouer, Altnora, dated October 29, 1926. 

Claim for declaration of gaucher and panghat rights. 

Held by Mr. Stiffa, Commissioner, that one village may have riglifcs of 
user within another village but soeh rights do not prevent the servient 
village from bringing it under cultivation or applying for Nayabad grant 
in such land, 

Obdeb 

The villagers of Mandar sue the villagers nf Banj for a declaration 
that they have exclusive rights over the land in suit and that the Banj 
villagers are not allowed to graze their cattle there or use the panghat. 
The oral evidence is small but the inspection by bho Deputy Collector is 
exhaustive and conclusive. It is clear do my mind that tho villagers of 
Banjb always have used this land as gaucher. The trial courts show that 
they have no other gaucher. I therefore'agree with both tho lower courts 
in refusing the declaraiiou asked for bud I would add a rider in accordance 
with several recent judguuents of this court, that the right of Banjh to 
graze in this village in which they are nob hiaaedars cannot be held to 
over-ride the rights of the owners of the village to extend cultivation or 
apply for and receive Nayabad grants. The appeal is therefore dismissed 
with costa. This rider merely draws atbonbiou to the existing state of the 
law, 

N, 0. STIPFE, 

Judge, Kwmaun High Jowl, 

Auguet 6, 1927. 


Petition no. 22 op 1926-27 

Copy 0 ! Board’s order passed in the case of Hae Sinoh, etc. nppHoanU, 

vi-rsus JaMan Si.s’GH, etc,, respondents, mama Batikhel, vargana 

Bangor Oangoli, district ALmora 

Application for revision of the order of the Commisaionar, Kumaun 
Division, dated April 9, 1927, in the case of declaration of right, 

Held by Mr. Oakden, Junior Member, Board of Rovenuo, that article 
11, Limitation Act, applies to a suit to set.aside a JNayabad grant. 

Oedbb 

Appellants sued for a declaration that they had rights of getuohar and 
panghat. QYer a portion of a Nayabad grant. Their claim was decreed by 
the two first courts but was dismissed by the Commissioner in second 
appeal. 

T^y urge that the Commissioner was not entitled to take up the 
'question of limitation because it was not raised in fir.st appeal, that tho 
finding of the two first courts regarding fraud were final and that .the 
Commissioner had wrongly held'the suit ,to be barred by limitation. ' 
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The first point ryas based on a misunderstanding. T'ho questiOf, 
limitation was raised in first appeal, vide paragraph 3 but the Do 
Commissioner raistakingly stated that it was not raised and 
discuss it. In these ciroumstancea the Ooraraissioner could either 
the point himself or return the case to the Deputy Commia«ioner 
finding. He chose the first alternative and his action was qnite^'^^' 
and regular. '’a 

The Deputy Commissioner recorded no finding on the question of 
fraud, probably because it was closely connected with the question of 
limitation. Consequently there wero no concurrent findings of two 
courts on this point and the Commissioner exercised a lawful jurisdiction 
in dealing with the matter. 

The third point urged is that the limitation is governed by article 
120 of the Indian Limicahion Act and not by artiolo 14 as held by the 
Commissioner. 


Article 14 relates to suits to set aside an ant or order of an officer 
of Government and proscribes one year as the period of limitation and 
arldole I'iO is a general provision and prcaoribea six years, 

Appellants urge that their suit was for a declaration of right and not 
for setting aside or modifying the Nayabad grant. 

Their plea is technically correct but overlooks the fact that a decree in 
their favour would nullify the grant. The suit was virtually one to set 
aside the grant, the real question being whether the Assistant Oommis- 
sionor was right in making it. Its nature oaunot be altered by clothing 
it as a declaration suit. Consequently the Commissioner was right in 
holding that article 14 applied that the suit was barred by limitation. 

Application di.sraisaed with costs. Pleader’s fee Rs.20 


October 12, 1927. 


R. OAKDEN, 

Junior Member, 


Petition no. 15 .of 1927-28 

Gepy of Boird’i order passed in the oaee of Baldeo, etc., applioants, 
versus DewaN t'WOii, etc., respondenlB, mauza Oharkot, pargana 
Kapolsyun, district Qarhwal 

Application for teviaion of the order of the Ooraraissioner of Kuraaun 
Division, dated December 5, 1927 in the case of declaration of qauohar 
and pan ghat rights, 

Eeicthy Mr. McNair, Junior Member, Board of Revenue, tliat a 
suit for declaration of right on the basis of a jinawar entry, is governed 
by article 120, i.imitation Act and not by article 14, as in the case of 
Nayabad grant, there being no definite order of an executive officer in 

such oases, 
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OilDER 

In this application for revision the question of limitation crops up 
Tvhioh is oeriainly a point of law. While it is clear that in the oase 
of Nayabad grant the result of a definite order of the Ooramissioner after 
proclamation and consideration of objections, a suit to set aside that order 
must be brought within one year, in the present case the differenoe is that 
there is no order such as the above, but a jinswar entry on the basis of 
which the cultivation was eitended ; and I do 'lOt consider that article 
14 should apply tJ snch oases j but article 120. lu the latter case the 
p.^rjod of limitation is six years, nob one year, and this suit should 
succeed as regards nos. 914 and 916. I cannot accept the application of 
the applicant to deal with no 1026, which was in the original plaint given 
in terms of its old number, because no objection was taken before the 
Commissioner and the applicant accepted his finding that no, 1026 was not 
in the plaint, Further as a result of that finding a suit w.as filed sepa¬ 
rately as regards it. As I said above this suit for declaration of right 
over nos. 914 and 91613 within time under article 120, as there was no 
definite act or order of a Government officer whioh would bring it 
within article 14. The Assist lut Collector himself describes the transac¬ 
tion as a surreptitious one and it would be dangerous to restrict the 
period of limitation to one year under article 14 in such cases whore 
the entry might remain for one year and then cultivation carried out in 
the second year and the objector be robbod altogether of a remedy, 

On this point I would allow the application for revision and as regards 
nos. 914 and 916 would uphold the Deputy Commissioner's decision. 
Half cost of applicant on respondent. Pleader's foe Rs 10. 

A. W. MoNAIR, 

Junior Member, 

Oolober 12, 1928. 


I AGREE 


A. W. PIM, 


Senior Member, 

October 17, 1928. 


IN THE COURT OF THE COM VilSSIONER, 

kumaun division 

Miscellaneous Revenue Appeal no. 29 op 1930-31 
Instituted on February 2B, 19^1 

Appeal against the order of W. F. 0. Browne, Esq,, i.o.s,. Deputy 
Domraissioner, district Garhwal. 

Banchn, Sadri aad_ others of village Melgaon, 
patti lalain, district Garhwal .. ... Appellants-Applioants, 

versus 

Hahabir Singh Pratap Singh, Sher Singh and 

others of the same village ... Bespondents-Objectors. 
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Claim for Nayab'ad graut of 13/4/16 nalis of land. 

ifeid by Mr. Stiffe, Commissioner, that the faot of ■ improper occu¬ 
pation or even ocoupation without order should not bo an absolute bar 
to a Nayabad grant but that the grounds on which the previous orders 
were made should be taken into consideration, 

Ordek 

The facts of this case are perfectly simple. In 1901 the Bibh 
hissedars of the village shifted the houses of the Dorns to the presenu site 
and allowed land for the purpose. These Dorns have occupied a few 
nalis of land neav and between the actual houses for the usual gardens 
of bananas and other fruit trees. They have once at least been told bo 
evacuate the laud, but they have not done so. They have apparently 
been in effective possession for about 10 years and now to regularize 
their position they applied for a Nayabad grant of those gardens The 
Deputy Comraissionet’s order is technically perfectly correet acooi'ding 
to present praobioe that-one ought not bo condone the illegal occupations 
of land by granting a Nayabad. 1 have nob before me the records which 
will show the reasons given by the court or courts for ordering evacua¬ 
tion ; but it oariainly seems as if those orders were unnecessarily severe. 
From the fact that the Doma have been allowed by the hissedars to* 
rsmain in possession it is clear that no damage was done bo the hissedars, 
In fact I look on them as peculiarly foolish to oppose this applicaticn* 
instead of making things as easy as they can for their tenants. The only 
grievances of the hissedars argued before mo are (li that the land 
is or may be wanted for building more houses for Dome ; (2) that ibis 
gauchar, Two mutual destructive pleas. It is clear that the objection 
is made purely on the ground which we all realize. Under the circums¬ 
tances I quash the Deputy Commissioner’s order and allow the grant. 

I should like to add that I have lately had to consider a great many 
eases in which this general principle is-involved of refusing summarily 
any grant of land which has been improperly ooenpied and I think that 
in the past we have possibly been too severe in the matter; and I do 
not think that the fact of improper occupation or even occupation against 
order should be an absolute bar, bub that the grounds on which the 
previous orders were made should also be taken into consideration. 

N. 0. STIFFE, 

GommisHoner, Kumaun Division. 


IN THE COURT OF N. 0. STIFFE, EsQ., o.e.e.. i.os 
COMMISSIONEB, KUMaU.n DIVISION 
Misoellaneous Revenue Appeal no. 38 of 1930-31 
Dated July 22, 1931 

Instituted on April 20, 1931. from the order of Deputy Commissioner 
of district Garhwah . ‘ 
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Kala, Ratan, Bala and otbar paoeh hiasadars of Tillagu 

Salon, pacci Dnaijuli, disSricb Qarhwal ... ... Appelhirds, 

versus 

Juplu Mukhtayar, Padatn Singh and obhei' panch hisse- 

dara of village Bageli Dliaijulij Garhwal ... ... Itespondenls, 

Claim to keep dheii' Kharak in Tuna Tok. 

Held by Mr, Sdifife, Oomraisaioner, that any bona fide re.ddent of 
Kumaun has full right) CO use or iniau.se class I foi'cic .as ha likes: widh 
certain reservations; and dhab the Deputy Commissioner’s order declaring 
a right of using of ci^rtain Kharak in class T forest is ultra vires. 

Oavm 

This so-called appeal arises out of the faob that t .vo villages have 
been quarrelling as to the right of u-iog certain kharaks in class I 
forest, Ttie Deputy OommisBioner has made an ordei’ on the subject. 
But neither counsel can tell me under what legal authority .such an order 
has been made nor how the order can be enforced if disobeyed. The 
only regulation left in cla.s.s I forest prohibits cultivation in that fore.sb: 
otherwise every bona fide resident ot Kumaun has the right at present to 
use or misuse th» f rest as he likes. Neitner the Deputy Commissioner 
nor I ^ have any legal power to make an order; the Deputy Commis¬ 
sioner s order is witm vi»*es I quash it and .substitute no other order. 
The parties must settle among themselves cither through the courts or by 
any other method, I am informed by counsel that the time for the use of 
flection 107 has not yet arrived, 

N. C. STIFFE, 

Commissioner. Kumaun Division. 


IN THE COURT OF THE C0LI.,E0TOR, GARHWAL DISTRICT 
REVENtTE Appeal no. 34 of 1931-32 


Instituted on April 27, 1932 

Badri Dact and others of Joyalgaou, Dabralsyim ... Appellants, 

versus 

Pilamber Datt |and others of Khau.iakhani, patti Dab- 

ra syum Bespondents. 

Claim for declaration of. rights of user in respect of 120 nails K.-i-ll, 
Juyalgaon^^”"^'’*' Khanda Khatii laggn 


.4 ppsal against the order of Ghoiidhari 
Colleccor, Ist cla,9d, Jjausdofftie, GaTicvyal, 


Harpal Singh Sah, Assistant 


Rai Bahadur Pandit Tara Datb Gairola for appellant. 
Thakuf Padmendra Singh, Vakil for respondents. 



( 43 ) 


HM by Mr. Browne, Deputy Commisbioner, that non-resident 
hissedara and khaihars have equal right of user with the resident hissadars 
in the common waste land of that village. 

Obdbe 

This appeal was filed by 44 persona against the order of Choudhari 
Harpal Singh, Assistant Collector, 1st class, dated March fSO, 1982, The 
order (or a unit in which appellants were plaintiffs) decreed with costs 
to those plaintiffs who were hissedara or khaikars in village Kaniiakbani 
right of user in. the waste lauds including a block marked AODE in map 
Ex. P-1 and dismissed the rest of plaintiff’s suit. 

Before me, only the 29 persons (plaintiffs) who are hissedara or 
khaikara in Khandakbani have aouually argued their case, 

The 44 plaintiffs are residents of village Juyulgaon. In the lower 
courts they sued for declaration of rights of user over about 2000 nalis 
K.-i-H, benap and in the neighbouring village of Khandakhaui whore 
defendants-respoodents live. Plaintiffs alleged that their old rights in 
Khandakhani had recently been interfered with by defendants, Firstly, 
the lov^er courts proved that rights of user in Khandakhani belonged b 
those of plaintiffs who were hiasedars or khaikara in that village. 

Secondly, the courts found that the area marked A BOD, AODB is the 
protected jungle of the Khandakhani people and that plaintiffs have no 
rights of user therein. 

This conclusion is not warranted I y the evidence nor by any law. 
The block ACDE is benap and K.-i-H. land except for the portions on 
blue chalk which are "nap” land of defendants (admittedly) and which 
plaintiffa-appellanca cannot and do not want to interfere into, the 
defendants and (indeed the pli\intiff3 also) have no rights whatever to 
make a private j ungle out of such a large piece of Goverrjmei.it land If 
the defendants did so, they acted wrongly, The fact appears to be that 
the block was to bo made into a panchayati forest but that qiiarrula 
between the present parties prevented this. 1 fail to understand the lower 
court’s reinarks that this area which the Khandakhani people specially 
obtained is in their exclusive possession as a result of litigation uetwoen 
them, the Khandakhani people. This cannot have any effect on the 
Juyalgaon people (appellantsV In consequence of my finding above, it is 
obvious that 28 appellants who have hissedari and khaikari rights in 
village Khandakhani have also rights of user in the whole block Af’DE 
excluding thenap’’ land of respondents, shown in blue chalk in the 
map Ex. P-1. 

As regards limitation, the lower court raraarkod that there was no 
evidence and no satisfactory proof of limitation has been adduced before 
me, 

The only question remaining is that of costs. A cross-appeal is filed 
by the respondents urging that either no costs have been awarded to 
plaintiff's or else that proportionate costs should have been awarded. This 
appeal wrongly states that only 8 plaintiff’s have bissadari or khaikari 

4 
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righlis in village Khandakhani the phant show's the number bo be 29. 
The fact now is that while the lower court decreed these 29 persona 
claim except for ACDE, I decree it for AODE well except for defendant’s 
nap land in that block. The case of the 15 plaintiffs who lost the suit in 
the lower court is not argued before me. 

As costs must follow the event, I award costs in both courts to the 
29 appeUants who are hissedars or khaikars in Khandnkhani that is 

to say respondents will pay ~ of the costs in both courts, and the 
remaining 15 appellants who have not argued will pay ^ of the costs in 
both courts, 


I allow the appeal on behalf of the 29 persons who have hissedari or 
kbaikari rights in Kandakhani, and find that they have all the usual 
rights of user in the block AODE of map Exh. P-1 exoludiiig the 
“nap" land of respondents shown in blue chalk in that map the land 
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I dismiss the appeal as regards the remaining appellants, Costs in 
both courts as decided above. . 


July 9, 1932, 


W. P. G. BROWNE, 
Deputy Oommssoner, Qarhwal, 


IN THE COURT OF L, M, STUBBS, Ebq„ o.b.i., o.i.b io.s., 
COMMISSIONER, KUMAUN DIVISION 

Dated October 21, 1932 

Miboellaneods Revende Appeal no. 103 op 1931-32 

Appeal agaiuat the decree order of W. F. Q. Browne, Esq., i.o.S., 
■Deputy Commissioner, Qarhwal, dated July 9, 1932. 

Instituted on September 14, 1932 

Pitambar Datb, Shib Saran, Bhola Dabb and 
others of manza Khandakhani, patti Dab- 
ralsyun. District Garhwal ... ... Appellants-Defendants, 


Badri Datb, Jutha Ram, Bis Ram and others of 

Juyalgaon, patli Dabralsyun ... ... Respondents-Plamti§s. 

Claim for declaration of rights of user, in respect of 120 nalis of 
A.-i-H. land under Nayabad Rules. 



( 4,5 ) 


Held thab ooa-resideab oo-sharers have equal rights of user with 
resident co- sharers in the village waste land- 

Eeld by Mr. Stubbs, Commissioner, that uon-residenb co-sharers have 
■equal rights of gaucher with resident co-ahai’ers in the village common 
waste land. 

Order 

The ease is appealed not so much ou a point of law as on the plea 
that the appellants are iu equity entitled to what they fought for and paid 
for. 

Thera is something to be said for this from the point of view of reason 
but nothing in law and the appellants have no right in severalty. 

The appeal is dismissed with costs. 

L. M. STUBBS, 

December 1, 1932. Oommissioner,'Eumaun Division, 

IN THE COURT OB’ L, OWENrisQ.. i.c.a. DEPDTY OOMMIS- 
SIGNER IN charge, KUMAUN DIVISION 

M 1 SOEH.ANEODS Revenue Appeal no. 31 of 1933-34 
Inatitnted on November 18,1933. 

Appeal against the order of J, F. Sale, Esq., i.o.s., Deputy Oom'rais- 
sioner, Altnora, dated September 8, 1933, 

Daya Shanker Ram Pancholiya and other 

hissedars of mauza Satti Lagga Lachar, pabti 

Darun, Talla Almota. ... AppeUants-AppHoanta, 

versus 

Ram Datb Joshi and other hissedars of mauza 

Satti, patti Damn, residents of mauza Telia 

Dauia, Almora, mauza Satti ... Bespondents^OhjeciorB. 

Claim for 10 nalis of benap laud. 

Under Nayabad Rules. 

Held by Mr. Owen, Deputy Oommissioner in charge, Kumaun Divi¬ 
sion that if a Nayabad grant is refused the applicant has a right to file 
a regular suit under rule 32 of Nayabad Rules of 1931, to have the refusal 
set aside. Held further that although there is no express provision under 
the Nayabad Rules for an appeal against an order recorameudiug a grant, 
objections to the grant can be considered both by the Deputy Commis¬ 
sioner and Commissioner, 

Judgment 

The facts of this case are that the appellant filed an application for 
Nayabad grant in Satti village, patti Darun, Almora District, Out of 
36 hissedars 20 tiled objections. The Assistant Commisaioner, however, 
held that the objections had no foundation, and he recommended the 
grant. An appeal was filed in the Oourt of the Deputy Commissioner 
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although it is very doubtful whether an appeal lay. The Deputy Com¬ 
missioner rightly held that the Erst court had exceeded its powers ia 
recommending the grant, as under rule 31 (1) of the Nayabad Rules the 
objection was valid. He therefore refused to recommend the grant. 

This is a seeond appeal under rule 31(3' I see no reason for differing 
from tli 0 lower appellate court and dismiss the appeal. The applicant is 
informed that under rule 32 he has a right to file a suit to have this 
refusal set aside. 

L. OWEN, 

. Deputy Gommissioner in-oharge, 

Kumaun Divieion, 

I have .stated above that it is doubtful whether an appeal by unsuccess¬ 
ful objectors lies, It is therefore necessary to explain that although 
there is no provision for an appeal against an order recommmending 
a grant I can see no reason why a miscellaneous application setting forth 
the objections to the grant should not be considered both by the Deputy 
Commissioner and Commissioner. The discretion of these two offioera is 
not as far as I can see limited under the rules as they stand. 

L. OWEN, 

Deputy Commissioner-in-charge, 
Kumaun Division- 


IN THE COURT OF L. OWEN, Esq , j.o.s., DEPUTY COMMIS- 
SIOMER IN CHARGE, KUMAUN DIVISION 
Dated March 9,1934 

MrSOELLANEODS REVENUE APPEAL NO, hi OP 1933-34 
Instituted on January 2, 1934. 

Appeal against the order of J, F. Sale, Esq., i.o 3., Deputy Commis¬ 
sioner, district Almora, dated the 2 l 3 b November, 1933, 

Rhsmi Chaud and others of villages Sowan and 
Koli, Suti, Nera, Sulmora, patti Kharayat 


and Mahar, district Almora 


... Appellants-Ohjeators, 


versus 

Havildar Major Narpati Ohand of Danla, patti 

Kharayat, Almora ... ... Respondent-Applicant- 

Regarding Nayabad grant under Nayabad Rules. 

.HsWby Mr. Owen, Commissioner that although an appeal lies a^aiost 

an order recommending a Nayabad grant neither the Deputy Oommis- 

recommendation 

made by the Sub-Divisional Ofificer. specially if ihe recommendation is 
against the rules. A recoramendatiou to disforest for a Nayabad grant 

r.“ .P s»i«» »«'i should bL.do®,„i; 

in very exceptional circumstances, ^ 
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Order 

This is an appeal from ths order of the Deputy Coramiasioner, Almora, 
forwarding a recommendation for the disforestation of class I forest for 
the purpose of malting a Nayabad grant in favour of the respondent. 

The recommendation was originally made by the Sub-Diviaional 
Officer and the appeal to the Deputy Commissioner was dismissed on the 
ground that no appeal lay and that the objectors should file a suit under 
rule 33. The lower court was correct in saying that no appeal lay 
although it was consistent; for, in an appeal heard by mu yesterday 1 had 
accepted such an appeal and allowed it. My own view is that although 
no appeal lies, neither the Deputy Commissioner nor the Oororaissioner is 
bound to accept the recommendation made by the Snb-Divisional Officer, 
specially, if as in this case the reconomendation is against ^ the rules. 
There is nothing to prevent the aggrieved party filing a miscellaneous 
application in either of the superior courts though argument need nut bo 
heard as in appeals. 

In this case the recommendation obviously conflicts with rule 6(2) of 
the Nayabad Rules and should only have been made in very exceptional 
cirounistances. I see no reason here for over-ridiog a rule made by Gov¬ 
ernment. The recommendation will therefore not be accepted and the 
proposal to disforest is therefore rejected by me. It follows that the 
Nayabad grant is refused. 

L, OWEN, 

Deputy OommiBBioner in charge, 
Kumaun Division, 

IN THE COURT OF L. OWEN, Esq., r.o.3., DEPUTY OOMMLS- 
SIONER IN CHARGE, KUMAUN DIVISION 

Dated Marsh 15, 1934 

Miscellaneous Revenue Appeal no. 44 oe 1983-34 
Instituted on Deeeinbtr 7, 1933 

Appeal against the decree/order of J, F. Sale, EsQ., i.o.S., Deputy 
Commissioner, Almora, dated October 11, 1933, 

Tilok Singh, Dungar Singh and others of mauza 

Pipali, Malla Silor, Almora .. Appellants-Dlaintifja, 

versus 

Mahendra Singh of the same place.,. ... Respondent-Defendant. 

Claim for declaration to the effect that the benap laud roeorameudad 
in the name of defendant is gauchar and for permanent injunction under 
Kumaun Nayabad Rules, 

Held by Mr. Owen, Deputy Commissioner in charge, Kumaun Division, 
that no appeal or suit can lie under either of the Nayabad Rules 33 or 36 
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until a Nayabad grand has been sanctioned. If any suit or appeal is filed 
before the grant is made it is oovionaly premature. 

Order 

This is a most unfortunate appeal arising out of a misinterpretation of 
the Nayabad Rules. 

The facts are that one Mahendra Singh Kanyal applied for a Nayabad 
grant in village Pipali, pafchi Malla Silor, district Almorn. The grant was 
recommended for sanction, but before the Commissioner sanctioned it the 
appellants filed a suit under rule 36/33 to prevent that respondent from' 
bringing the land which they claimed as their gaudier under cultivation. 
It is unfortunate that the court of first instance did not stop the case at 
once pointing out that rule S3 could nob be made use of until the grunt 
had actually been made by the Commissioner, Rule 36 also only applies 
to a Nayabad grant. Before the grant has been made it is obviously 
premature to tile a suit under either of these sections and tho lower 
appellate court was quite right in summarily dismissing the appeal. 

I understand that a further suit has now been filed. 1 suggested to 
the parties that in order to avoid further litigation I should decide the 
matter on the evidence before me but as they could not agree I am oora- 
palled to pass the only orders possible namely that the present appeal be 
dismissed with costs and that the suit that has recently been filed be 
prooeeded veith. 

L. OWEN, 

deputy CommisBioner in charge, 

Eumaun Division, 

IN THE COURT OP IL. OWEN, Esq., j.o.s,, DFPUTy COMMIS¬ 
SIONER IN CHARGE, KDMAUN DIVISION 

Dated March 20, 1931 

Misoella-neous Rewenub Appeal no. 32 of 1933-84 

Karam Singh, Tilok Singh and others of village 

Balia, Walla Borarow, district Almora ... Appellants^Plaintifa, 

versus 

Lachman Singh and others of the same village .. Respondents-Defendants, 

Claims for declaration of rights of user under Kumaun Nayabad Rules, 

JBeld by Mr. Owen, Deputy Commissioner in charge, Kumaun Divi¬ 
sion, that no suit lay under rule 33, Nayabad Rules, against a mere 
recommendation that a Nayabad grant be made, as the grant not having 
been sanctioned, the suit for its cancellation was premature. 

Order 

This is an appeal from an order of Deputy Commissioner, Almora, 
allowing an appeal from the Court of lha Sub-Diviaional Officer of 
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Bararaandal. The facta are that a recommendation for a Nayabad grant 
was made by the Sub-Di-visional Officer who told the unaucceasful objectors 
that they should file a suit nndef rule 33 of the Nayabad Rules for the 
concellation of the grant, The appellants therefore without waiting for 
the recommendation to go up to the Commissioner filed a suit under rule 
33. The suit was decreed. The other party then filed an appeal in the 
court of the Deputy Commissioner who allowed the appeal on the ground 
that the suit was premature. 

The Deputy Ooramlssioner's finding is correct. No grant having been 
made a suit for cancellation of the grant did not lie. Recommendations 
for Nayabad grants are not necessarily accepted by the Commissioner 
who alone can make these grants. The appeal is therefore distnissod. 
The appellants ask for their costs. They have appealed against a per¬ 
fectly clear order and 1 cannot allow them costs. The costs of the 'appeal 
will be borne by them, 

L. OWEN, 

Deputy Commissioner in. charge, 

Kumaun Division,' 

IN THE COURT OF L. OWEN, EsQ.i.n.s,, DEPUTY COMMIS¬ 
SIONER IN CHARGE, KUMAUN.DIVISION 
Dated April 19, 1934 

MtSCELLANtSOUS REVENtJE APPEAL NO. 16 OF 1933-34 

Qaje Singh, Sripal Singh, Chandra Singh and 
others, village Thapliyalgaon, pabbi Gag- 
warayn, district Qarhwal ... ... Appdlants-Pluintiffa, 

versus 

Amar Singh, Hans Ram Singh, Indra Singh 
and others, villages Pauri and Kandai, patti 

Nandalsyun, Qarhwal ... Reaposidenta-Defandants. 

Appeal against the order/deoree of W. F. G. Browne, Esq., i.a.S., 
Deputy Commissioner, Qarhwal, dated September 11, 1933. 

Claim for declaration of user right over nearly 2,000 nalis of K.-i-H- 
land in Pokhari Ghak. 

Heldhy .Mr. Owen, Deputy Commissioner in charge,Kumaun Division, 
that under rule 7(3) of the Panchayat Forest Rules the orders of the 
Commissioner establishing a forest paaohayat are final, and are not subject 
to any proceedings either in a Civil or Revenue court. 

NoTB t^hiE ruling ;has bean ovoctulecl by aubaeiuautdeolsion, suit Ptasaa innus 

Tara Datt Gourala (page 28.) 

Obder 

A panchayabi forest was established in the Pokbri Obak for villages 
Pauri and Kandai in the Qaihwal District under the Kumaun Panohayat 
Forest Rules. Villagers of Thaplyalgaon au adjeceub village thereupon 
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sued the pauchayat pi'eautnably under rule 36 of bhe Nayabad and Waste 
Land Kules for a declaration that they had gauchar, panghab and path 
rights in the land'ic suit. Their claim was dacre“d in the eourb of the 
Sub-Divisional OfiScer bub this order Was reversed by the Deputy Com- 
roissioDor on appeal, firstly on the logal ground that no suit lay and 
secondly on its merits. 

I do not propose to go into the merits of the case, Under rule 7(3) 
of bhe Panchayat Forest Rules the orders of the Comcaissioner establishiug 
a forasu pauchayat are fiual and are not subject to any proceedings either 
in a civil or a revenue court. The rules, as Mr, Stuiibs pointed out in a 
previous case, are deliberately framed so as bo prevent delay and this is 
why all proceedings have to be carried out by the Deputy Oommiasioner 
(or the Forest Panchayat Officer holding Deputy Oonamiasioner’s powers 
on the spot). I have to presume that the rules were duly observed and 
that all persons interestad were summoned and therefore had duo informa¬ 
tion, No argument to bhe contrary has been advanced, It was for the 
present appellants to appeal against the Forest Panchayat Officer's order 
to the Gommiaaioaer or to approach the Ooramissioner in revision. This 
was nob done and therefore that order became final. Agreeing with the 
views held by iny predecessor—in appeal no. 112 of 1932-33—I dismiss 
obis appeal with coats. 

L. OWEN, 

Deputy Oommiasioner in charge, 

Kumaun Division. 


IN THE COURT OF L. OWEN, Esq., i.os., DEPUTY COMMIS¬ 
SIONER IN OHARGB. kumaun DIVISION 

Dated April 28, 1934 
Nayabad case no, 177 op 1933-34 
Instituted on January 11, 1934 
Ishwari Datt and SiCa Ham and other panch hissedars of 

mauza Dhound Dhoundyalsyun, Qarhwal ... Applicants, 

versus 

Ishwari Datt son of Moti Ram and Narayan Datt and 

others of Dhound and Qadoliun Bangarsyun, Qarhwal Objectors. 

Appeal against the order of W. P. G, Browne, Esq,, i.O.S., Deputy 
Commissioner, Qarhwal, dated December 28, 1933. 

Objection for refusal of Nayabad grant. 

Held by Mr. Owen, Commissioner, that Nayabad grauts are intended 
for individuals, and where land is intended for building p irposos only for 
public bodies. Such grands cannot hi justifisd for b”io extension of the 
gaon sanjayat of the village. 
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Okdee 

Thia is an objection to a recommetiiiation of the grant of certain 
land aa Nayabad for cultivation, The original application was unuaual; 
for id was made by 4 of the panch hisscdars on behalf of the hiisedari body 
as a whole. I do not think that this kind of application should be 
entertained. Although the Nayabad Rules nowhere speoifioally lay this 
down it seems to me that Nayabad grands are intended for individuals, or 
where land is intended for building purposes only for public bodies. 
I do not think snob grants can be justified for the extension of the gaon 
sanjait of the village, Therefore without going into the question of the 
other points I reject the application for a Nayabad grant on this ground 
only, 

L. OWEN, 

Deputy CommiBSioner inoharge, 

Kumaun Division, 

IN TEE COURT OP L. OWEN, Esq,, i.o.s,, DEPUTY OOMMIS- 
SIONEE IN CHARGE, KUMADN DIVISION 
Dated April 30, 1934, 

Misoellasbous Revenue Appeal no. 57 oe 1933-34 
InslituUd on Mafoh 1, 1934 

Fateh Singh, Amar Siogh and others of village Ohaura, 

patti Mawalsyun, Garhwal ,,, ... Appellants, 

i ersus 

Mandan Singh and Qopal Singh of the same place ... Respondents 

Objectors. 

Appeal from the order of W. P. G. Browne, Esq,, i.o.s,, Deputy 
Commissioner, Garhwal, dated November 9, 1933, 

Regarding Nayabad grant, 

Eeld by Mr, Owen, Commissioner, that in Nayabad proceedings the 
number of objectors is iramaterial when an order ii passed under rule 7 of 
■tbs Nayabad Rules; nor is it necessary for the point that the grant will 
materially interfere with the rights of others to be raised by any party. If 
the Deputy Oommissionor is satisfied that the grant will materially affect 
the rights of other people he has no option but to refuse the grant, 

Oedee 

This is an appeal from an order of the Deputy Commissioner, Garbwnl, 
rejecting an application for a Nayabad grant on the ground that the grant 
would interfere with the natural right of extension of another person. 
The only points argued before me have been that the original number of 
objectors was very small and that the point on which the Deputy Commis¬ 
sioner relied was not raised by the respondents. It has also beon argued 
that the plots of the respondents were not in fact adjacent to tho land 
in suit. 
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The Dumber of objectors is immaterial when an order is passed under 
rule 7. Nor is it necessary for the point that the grant will interfere 
with the rights of others to be raised by any party, If the Deputy Com¬ 
missioner is satisfied that the grant will materially affect the rights of the 
other people he has no option but to refuse the grant. It is part of his 
duty to ascertain by such means as appear suitable to him whether the 
grant "ill adversely affect others. As to the argument that the grant 
would not interfere with the right of extension of the respondents I have 
been shown the map and am satisfied that it wonld do so, 

The appeal is therefore dismissed with costs, 

L. OWEN, 

Deputy Commissioner in charge, 

Kumawth Division, 


IN THE COURT OF L. OWEN, Esq., i.o.s., DEPUTY COMMIS- 
SIONEE IN CHARGE, KUMAUN DIVISION 
Dated April 30, 1934 

illSOSLLANEOUS REVENUE APPEAL NO. 130 OP 1932-33 
Instituted on Septe nber 20, 1933. 

Gamal Singh, Udai Singh and others of village Mahara- 

gaen Malia, patti Kolagad, district Garbwal ... Appellants, 


versus 

Kubu and others uf village Bhikhu lagga Maharagaon, 

patti Kolagad, district Garhwal .... ... Respondents^ 

Objectors, 

Appeal against the order of W. F. G. Browne, Esq., i o.S., Deputy 
Commissioner, Garhwal, dated September 6, 1933, 

Claim for Nayabad grant under rule 3I (II of Nayabad Rules). 

Eeld by Mr. Owen, Deputy Commissioner in charge, Kumaun Division, 
at wheiG a village and its laggas have a common boundary, the waste 
tillages are common to all the villages and no one village 
® ® a Nayabad grand in such common waste so as to 

materially aSect the user rights of other villages. 

Order 


To understand the problem involved in this case it is necessary to 
explain that Mahargaon Talla is a larp village in Garhwal. It has at 
least three laggas-Baround, Bhiku and Maharagaon Malla and each lagga 

® generally, but have no separate 

boundaries, Boundaries prying for the parent village serve also for the 
^ waste and Kaisar-i-Hind land within those boundaries are 
than\mfthe™™°^ villages and belong to no one village more 
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The dispute arose out of a claim by ■villagers of Mahargaon Malta for a 
Nayabad grano within their Sal Aesi boundaries, the application was 
rejected, more than one-third of the villagers of Ehiku having objected. 
An appeal was filed in the Deputy Commmoner’s Court but was dismissed 
on the fj round that the land lay in Bhiku village and time more than ono- 
bhird of the hissedars of that village had objaebed. 

Now the fact is, as I have stated above that none of those laggas 
have got boundaries of their own and the present case is one of several 
cases of attempts to grab land while the presenu iinoertainty continues. 
Neither the law nor the rules make any provision for this state of affairs, 
bo encourage these laggas to try to establish a boundary by competing 
against each other for Nayabad grants is obviously against public policy 
and will lead to the disappearance of any grazing grounds there may 
be, I therefore dismiss this appeal on the ground that the grant would 
materially affect the prescriptive rights of the village as a whole. I 
would also suggest that no Nayabad grants be made within the Sal Aasi 
boundaries of Mahargaon Talla village until boundaries that will serve for 
practical purposes hove been established for the main village and the 
laggas. 

Appeal dismissed with coats. 

L. OWEN, 

Deputy Commimoner in charge, 
Eumaun Division, 

The papers ate ordered to be forwarded to the Deputy Commissioner 
with the request that he will arrange bo have a rough and ready boundary 
fixed for each of the laggas during the next cold weather. 

L, OWEN, 

Deputy Commissioner in charge, 
Kumaun Division, 

IN THE COURT OF L. OWEN, Esq., i.o.s,, DEPUTY COMMIS¬ 
SIONER IN charge, kumaun division 

Dated May I, 1934 
Nayabad case no. 763 op 1932-33 

Instituted on November 22, 1933 
Gatu and Rati Ram of village Nail, patti Malla Dhangu, 

district Gai'hwal ... ... Applicants^ 

versus 

Jogeshwar, Maha Nand and Parma Nand of village Nail, 
patti Malla Dhangu, Garhwal 

Regarding Nayabad grant of 19J nalis land, 


Objectors: 
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Edd by Mf. Owan, Deputy Ootnmiasioner in charge, Kuraaun Divi- 
^ion, that) Nayabad grants in the same waste land area should be compaat 
■and should nob bo sanctioned in scattered plots. 

Order 

This is an objection filed against a recommendation for a Nayabad 
grant. I heard the parties in view of tlu fact that the oa.sa had already 
been considered by my predecessor, but I do not propose to hear argu¬ 
ments iu snob cases in future though objections will be considered at the 
time of passing orders. The reason is that there is a tendanoy bo consider 
such objections as legitimate appeals, whereas there is in fact no appeal 
from a recommendation for a grant—the objector’s relief is by way of suit, 

I do not propose to sanction this grant, not for any of the reasons 
given in the application,' but bscause the grant proposed is made up of 
several isolated chairs, There should be a very good reason given for 
Klividing a grant into separate parts within the same plot of waste laud, 
If such a grant vvere made it would make the intervening land to all 
•intents and purposes useless and would also effectively deprive the villagers 
of their rights over a far larger area of land than the area actually 
given Nayabad ohaks should, therefore, unless the nature of the ground 
makes this impossible, be compact and if they ni’e not compaec they will 
not be sanctioned. 

The grant in this case is refused. 

L. OWEN, 

Eeputy Commissioner in charge, 

Eumaun Df-vision. 


IN THE COURT OP L. OWEN, Esq., i.o.s., DEPUTY COMMIS¬ 
SIONER IN GHAUQE, KUMAUN DIVISION 
Doted May 2, 1034 

Miscellaneous Revenue Appeal no, 69 of 1933-34 
Instituted on January 13, 1934 
Balgovind, Shankermani and others of village Sangura, 

patti Aswalsyun, Garhwal ... ... ... Appellants- 

Applicants, 


versus 

Bachi Singh and others of village Mirchora, Aswalsyun 
Uarhwal 


Resondents- 


Objectors. 

Appeal against the order of W. P. G. Browne, Esq., i.O.S,, Deputy 
mmissioner, Garhwal, dated September 22, 1933, 

Regarding Nayabad grant of 100 nalis under Numaun Rules. 

• I^epnty Oommissioner in charge, Kumaun Divi- 

aion, a where there is a dispute as to which village the land applied 
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for lies in, no Nayabad granii should bo made until the boundary ia 
determined by a regular Buit. 

Okder 

This is an appeal from an order of the Deputy Commissioner,, 
Garhwal, rejecting an application for a Nayabad grant on the ground that 
there is a dispute as to which village the land lies in. Until the boundaries 
were determined, he held, no grant could be made. This order ia correct. 
The appellants should first bring regular suit to prove that the land 
applied for lies in their own village. The question of making a Nayabad 
grant can then be gone into. 

The appeal is dismissed with costs. 

L. OWEN, 

Deputy Gommissioner in charge, 

Kumaun Division, 


IN THE COURT OP L, OWEN, Esq., i o.s„ DEPUTY COMMIS¬ 
SIONER, KDMA.UN DIVISION 

Dated July 21, 1984 

Miscellaneous Revenue Appeal no. 81 op 1933-34 
Instituted on March 8, 1934. 

Tila, Fakir Singh, Laohhi and others of village Baltir, 

patti Mali, district Almora Appellants- 

Defendants,. 

versus 

Ganga Datt, Krishan Nand and others of Kholi Kanyuri, 

patti Mali, district Almora ... ... Respondents- 

, Plaintiffs. 

Appeal against the order of J. P. Sale, Esq., i.o.s., Deputy Com¬ 
missioner, Almora, dated November 2.^, 1933. 

Regarding declaration to the effect th >t the land under dispute is- 
within sal assi boundary of the plaintiff’s village. 

Beld by Mr. Owen, Commissioner, that the principle about home 
cultivatiou having priority over outside rights of user no louger appliaa, 
and the servient village cannot bring under cultivation waste lands within' 
its own boundaries if the outside village has prescriptive rights over it. 

Order 

There are in Almora two adjoining villages Baltir and Kholi Kanyuri' 
and between the two lies an ai’ea of benap land which has been lused for 
many years as a grazing ground apparently by both villages, It is om 
record that many previous attempt,s Have beon made to aecura portions of. 
this land for purpose of cultivation and all have been refused. 
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Until the suit now under considerabion was 61ed the boundary line 
between the two villages was uncertain; but it has now beon decided that 
the boundary line runs west of the laud iu suit, which therefore lies iu 
Kholi Kanyiii'i village no appeal against this Biiding appears bo have been 
filed in the Deputy Coiumissioner’a Court so that this finding is final, 

The only question before this court therefore is whether a Nayabad 
grant in this area would nraterially affect the prescriptive or easemeutary 
rights of the Baltir villagers. Stress has beon laid on Mr. Stifle’s 
rulings that the rights of a village to cultivate within its own boundaries 
are superior to any grazing rights which another village may possess 
within those bnndaries. The law has changed since then and so have 
circumstances—enormous areas of land have come under cultivation and 
the saving of pasturage for the people has become a pressing problem, 
Eule 7 of the Nayabad Eules therefore lays down that no exteuaien or 
grant shall materially affect the prescriptive or easemeutary rights of 
persons other than the person making the extension or getting the grant, 
The impotbanb word here is the word “materially,’’ Moreover, this is 
obviously a question of fact which has to be dotermined separately iu 
each case and no general ruling applicable bo all oases can be given, 

There is very little evidence on which a court can rely, I think there 
can be no doubt that the Baltir villagers hud grazing rights in this 
land. It has been argued that at the time of the Forest Settlement they 
did not claim to have grazing here. This is incorrect. They claimed 
grazing rights everywhere in their village and until the present suit was 
decided they had regularly claimed that this laud was within their own sal 
assi boundaries. As to tho question of paucity of gauchar two Deputy 
Commissioners have seen this land — Mr. Euttlodge in 1927 and Mr, Sale 
in 1933. The former thought there was no possibility of coming to a 
decision on this point while the latter thought there was no particular 
Scarcity. Two Deputy Collectors inspected the land and came to conflict¬ 
ing decisions. 

On the whole I do not think I would be justified in making a Nayabad 
grant in this case, The area applied for is nob large—about two acres— 
bub it is situated ill the middle of the grazing land so that by exteusion 
it could in a short time absorb most of tho grazing ground, 

In respect of the present ground of appeal therefore I find as follows i 
(1) Mr. Stifle’s rulings no longer apply and (2) the lower court was not 
called upon to decide the sal assi boundary question as this was not in 
appeal before it. 

The appeal therefore is dismissed with costs bub any application for a 
Nayabad grant in this area will be rejected for reasons given above, 

L, OWEN, 

Deputy Oommissioner in charge, 

Kumaun Division. 
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■IK THE COURT OF L, OWE>J, Esq,, i.c.s., DEPUTY" OOMMI3- 
SIGNER IN CHARGE, KUMAUN DIVISION 
Bated July 23.1934 


Miscellaneous Revenue Appehl no. 120 of 1933-34 
Instituted on May 14, 1934 


Rai Bahadar L, Ghiranji Lai, Honorary Magis¬ 
trate, Tara Dabt Upreti, Hari Datt Gurani, 

Kamlakant and obhe rcitizens of Almora... Appellants-Plaintiffs 


versus 

Jamuna Datt Joshi of mohalla Kholta nt 

present Dhar-ki-Tuni, Almora ... Respondent-Defendant, 

Appeal against the decrec/ordar of J. E. Sale, Esq., I.o s., Deputy 
Ooraraisaioner, Almora, dated March 7, 1934. 

Regarding cancellatioa of lease granted to reapondent-dofendanb and 
declaration of user rights under Nayabad Rules, 

Held by Mr. Owen, Deputy Commissioner in ohargc, Kuraauo Divi- 
aion, that the meaning of the phrase within thirty days in rule 38 of the 
Nayabad Rules is bo file the appeal within 29 days, It is a maximum of 
29 days, 

Oeder 

This is an appeal from an order of tho Deputy Commissioner, Almora, 
dismissing an appeal on the ground that it was time-barred. 

The appeal raises sareral inderosting points, In the first plaoo rule 
38 of the Nayahad Rules lays down that "an appeal shall lio to tho 
Deputy Commissioner if filed within 30 days of the decree or order " In 
this case the order was signed on the 4th July and tho decree on lha l.'ith. 
Which is the date from which limitation runs ? In ray opinion the former. 
The decree was actually prepared on the day the judgmant was svriltun 
but owing to some oversight was nob signed until the following day. 

The next point, which has not been raised in this occasion, bub which 
is of importance when the whole question hinges on the loss of one day is 
the meaning of the phrase within thirty days. Tho meaning is quite 
clear to me although it was probably not the meaning intended by the 
framers of the rules that it is a maximum of 29 days. The thirtieth day 
is not within thirty days nor does tho limitation act use this form of 
phrase. 

If my first finding is correct the period that has elapsed is 31 days, 
and in any case a period of 30 days was allowed to olapse so that the time 
limit has expired, 

It has been argued that the papers were returned for three days to 
the copying department for the correction of some error but nothing has 
been shown me on the file in support of this contention, I must therefore 
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agree with the lower appellate court that this appeal was tima barred, 
The present appeal is therefore diamisaad. The respondents are absent 
and parties will bear their own costs. 

L. OWEN, 

Deputy Commissioner in charge, 

Exmaun D%viaion. 


IN THE GOORT OF L. OWEN. Esq., i.c.s,, DEPUTY COMMIS¬ 
SIONER IN CHARGE, K MAUN DIVISION 

Dated July 30, 1934 

MlSCBLliANEOOS REVENUE APPEAL NO. 125 OF 1933-34 
Instituted on May 16, 1934 

Nitya Nand Joshi, malguzar, Lachman Singh and others of 

mauza Shimakhola, patti Palla Borarow, district Almora Appellants- 

Ptaintxffs, 


verms 


Hiraball.ah Joshi, Nitya Nand and others of manza 

Oligaon Palla Borarow, Almora ... ... Respondents’ 

Defendants. 

Appeal again.st the deoree/order of J. F, Sale, Esq., I.O.S., Deputy 
Oommissionor, Almora, dated March 8, 1934, 

To ui'Set a communal forest scheme on the ground that the land lies 
in the village of the plaintiBs under Naynbad Rules, 

Held by Mr. Owen, Deputy Oommissioaer in charge, Kumaun Divi¬ 
sion, that according to the interpretation of rnlea 5 and 7 of the Panohaynt, 
Forest Rules—Si1 assi boundary cannot be determined by summary pro¬ 
ceedings under those rules. 


Order 

The villagers of Oligaon in the Almora Dis-tricb had a communal forest 
e-tablished in their village under the Kumaun Panchayat Forest Rules. 
The e.stablishraeut of this forest was conBrmed by the Oomraiasiouer 
on June 14, 1932. Dubsequenily the hissedara of three neighbouring 
villages, Lachhampur, Dhumangaon and Simkhola brought a suit for 
declaration that a portion of this fore.st lay withiu their sal assi bouadaries. 
The court of first iusiance held that a small portion did actually lie within 
Dhumangaon village but dismissed the suit on the ground that under 
rnle 7 of Kiirnanu Forest Ranch lyat Rules the Oomraisaionar’a order 
was final. The Deputy Commissioner diaraissi'd an appeal on the same 
grounds. The present appeal is againsi the latter order, 

I have myself held that in all ordinary oases of gauchar and other 
rights the Oommissionar’s order is final and oaunob under the rules be 
called in question in any subsequent proceedings. Bub the ease of sal assi 
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bonndarias ia quife diffarenb. These are aacrosanab and cannob be disburbad 
in any prooeedings of any kind. Once they are located they must be 
adhered to. It should bs out of keeping with the established revenuo 
law of Kumaun to set them aside even in the most formal prooeedings 
unless the chaknaraas in Almora or sal Cheanwe in Garhwal overrode 
them. To admit therefore that the summary proceedings suoh as these 
□ould change the sal assi line would be to depart from one of our oldest 
priooiplea. Actually the rules themselves provide for this; for rulo 5 
makes special provision for sal assi boundary disputes, laying down that 
the Deputy Oommissioner’s order ia liable in this reapect bo modificatiou 
by a Gompebeub revenue court. This implies that all subsequent orders on 
this point including the Oommissioner’s own shall be liable bo inodilicatioa 
as the result of regular proceedings in the revenue court. I do not 
think rule 7 was intended to prevent this. I would hold therefore that 
the sal assi boundary cannot be affected by any summary proceedings 
under these rules and that this is the correct interpretation of rule 5. I 
would add that in my opinion this is the only question that is not covered 
by rule 7. 

This appeal must therefore be allowed and the file is returned to 
the lower appellate oQui't for decision, No arguments having reference 
to the merits of the case have been heard by me and I am therefore in no 
position to give an opinion on them. Appeal in respect of the legal point 
only allowed with full costs. 

L. OWEN, 

Deputy Gommisaioner in charge, 

Kumaun Division, 


IN THE COURT OF L. OWEIN, Esq., i.o.s., DEPUTY COMMIS¬ 
SIONER IN CHARGE, KDMAUN DIVISION 
- Dated ^uguat 7, 1934 

Miscellaneous Revenue Appeal no. 6t op 1933-34 
Instituted on February 1, 1934 

Appeal against the older of J. F. Sale, Esq., i.o.s,, Deputy Com¬ 
missioner. Almora, dated December 3, 1933. 

Pandit Balkrishau Joshi, retired overseer, Ranidhara, 

Almora .., ... ... Appellant- 

abadkar, 


versus 

Bishan Datb and others of Karnathak Khola, [district 

Almora .... ... ... ... Eespondenia- 

reporters, 

Regarding illiot cultivation (new Nayabad Rules), 

Held by Mr. Owen in charge Kumaun Division, that a man must not 
close the village paths, or obstruct a right of way > while with regard to 

5 
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ravines, it has been eustomary to regard streams, ravines, roads and other 
natural obeti'uctiona aa limiting the rights of extension. This is an old 
custom, which is well recognized throughout Kumaun, though no 
written rule cen be cited. Nevertheless it is reasonable to accept this 
well-established principle, Otherwise thero would be no limit to extension. 
Held further that all natural or artificial features which act as a barrier to 
the natural extension of cultivation should be regarded as limiting the 
right of extension. 

Order 

This appeal relates to benap land lying within the municipal boundaries 
cf Almora which owing to an oversight or for some other reason has never 
been constituted into nazul. The appellant extended from his nap land 
into the area in question which he walled, without however bringing it 
under cultivation. In the course of extension he crossed a settlement 
path and a ravine. The lower appellate court held that in doing so he 
had contravened the ordinary customary rules and directed the evacuation 
of the land lying beyond the path ana the ravine. This ajjpeal is against 
the ordtr and the appellant pleads (1) that the seltlemeut path ceased to 
exist many years ago, (2) that it cannot bar extension and that a ravine’ 
does not bar extension, 

_ It must be premised that the Nayabad Kules are silent on these 
points, but with regard to paths Stowell lays down that “ a man must 
not close any of tne village paths or obstruct a right of way ” while with 
regard to ravines it has hern customary to regard streams, ravines, roads 
and other natural obstructions aa limiting the right of extension. This is 
an old custom and one whioh is well recognized throughout Kumaun 
though I can find no rule or ruling which supports it. JNeverthelesa it is 
reasonable to accept this well-established principle otherwise there would 
be no limit to extensions. I wonid therefore hold that all natural or 
artificial features which act as a barrier to the natural extension of culti- 
yatioa would be regarded as limiting the right of extension. Indeed this 
is only logical, for, once an extension is broken it ceased to be an extension 
and becomes a fresh start. In respect of the land west of the ravine the 
appeal is therefore dismissed. 

With regard to the path however there seems to be a consensus that this, 
disappeared some time after the new read was made and that it is no 
longer used. If this is correct I do not see how we can stop extension 
beyond a path which has ceased to exist. In respect of the land south of 
the path and east of the ravine the appeal is therefore allowed. 

1 do not propose to change the amount of compensation. Parties 
will hear their own costs, 


L. OWEN. 

Deputy Commissioner in churge, 

Kumaun Division 
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IN THE COURT OF L, OWEN, Esq,, i.c.s,, DEPUTY COM¬ 
MISSIONER IN CHARGE, KUMAUN DIVISION 

Dated 21, 1934 

Miscellaneous Revenue Appeal no, 46 of 1933-34 


Instituted on December 13, 1933 
Ram Ki'ishan aod Brahma Nand of village Dharkot, 
pabfci Kapolsyun, Garhwal 


versus 


Appellants- 

Objeotora, 


Murli Dhar, Bhola Datt and Ganpabi of the same place Eespondenls- 

Applicants. 

Appeal against) the order of W, F. G, Browne, Esq., i.O.S., Deputy 
Commissioner, Garhwal, dated November 12, 1933. 

Regarding Nayabad grant of 25 nalis of land under Kumaun Rules. 

Beld by Mr, Owen in charge, Eumatin Division, that any District 
Officer cannot perm)t Nayabad applications to be interfered with by the 
action of the other party in breaking land after the application has been 
made, 

Oudbr 

This is an unreason objection, arising out of a family dispute, to a 
a Nayabad grant. Both parties are brothers. One set of brothers the 
appellants, received a Nayabad grant of twelve nalis whereupon the other 
pair of brothers (respondents) also applied for a grant. Plots nos, 1, 3 
and 4 on the amin’a map were recommended by the Sub-Divisional Officur. 
The Deputy Commissioner in addition to these plots has recommended 
plot no, 2 in order to make the grants equal. The appellants have 
objected to the grant as a whole but in particular object to the grant of 
plot no 2 which is {hey argue in their poBsession. The patwari’s evidence 
shows that the plot of land was hurriedly brought under cultivation by the 
appellants after the Nayabad grant had been asked for. The Deputy 
Commissioner included it in his recommendation as it was not a genuine 
extension. J his appears to be a wholly reasonable view. A District 
OEScer cannot permit applications for Nayabad bo be interfered with by 
the action of another party in breaking up the land after the applio.ation 
has been made. Moreover in common equity the respondents arc entitled 
to a grant similar to that made to their brothers. The recommendation 
of the Deputy Commissioner will be accepted. The two seta of brothers 
are advised bo compose their differences and live in harmony, 

^ I have madvni'tenily used the words “ appellants’’ and respondents ” 
in this order. Actually no appeal lies and the ojeobiona arc treated as a 
miscellaneous application. 

There is therefore no question of costa. 

L, OWEN, 

Deputy Com'misswner in charge, 
Kumaun Divisiom 
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Petition no. 22 of 1933-34 

Oopv of Board’s order passed in the ease of Bia Dev, applicant, versus 
isHAWARi Datt, respondent, mausa (furphah, patth Dhondyal- 
synn, Oarhwal 

Appliotttioa for reviaw of fcha order of the Board of Revenue, United 
Provinces, dated March 9, 1934, in a case of declaiabion, 

Held by the Board of Revenue, that the period of limitation does not 
run from the date of the wrong entry in revenue papers but from the 
date on which the right of entry was first infringed, secondly that 
revisional jurisdiction lay with the Board under the Nayabad Rules of 
1918; but not under Nnyabad Rules of 1931 and that revision to the 
Board lies in respect of Nayabad applieation made prior to the passing 
of 1931 Rules, and that home cultivation has preferenoe over outside 
rights of user. 

One Pandit Jiva Nand of mauzd Ohopta applied for a Nayabad grant 
of 97/2/18 nalis of land. This application was made under the Nayabad 
Rules of 1916. 

A preliminary objection is raised that revisional jurisdiotioa does not 
lie with the Board, But both the application and suit Do contest the 
validity of the grant were filed when the rules oi 1916 were in force; 
and it has been judicially held by the Beard ohat revisional jurisdiction 
lay with the Board under those rules (S. D. 11 of 1932) and there is no 
foroa in this contention. 

Rule 4 of these rules lays down how the Assistant Oolleobor shall 
proceed when ha receives an applieation for a grant, What actually 
happened in this case doss nob transpire, but I gather that the people of 
mauza Gurphali the present applicants—and the people of Dhaund— 
present respondents second set—made objeotious which were disallowed 
by the Assistant Oollector and that the disallowance of those objections 
was upheld by the Commissioner who finally sanctioned the grant. 

It should be mentioned at this stage that the land applied for com¬ 
prises portions of a larger area and appears to repi'esont portions of that 
larger area which were once cultivated, 

Now in 1893 at the time of setblement a dispute took place between 
the people of Gurphali and the people of Dhaund regarding this larger 
area which I will call the area in suit to distinguish it from the area of 
which the Nayabad grant had been made. One P. Manik Lai, Assistant 
Record Officer, who dealt with the dispute in formal proceedings came to 
the conolusion that the area belonged to neither village, but lo the village 
of Chopa, of which Pandit Jiva Nand, respondent no. 1, and applicant for 
the Nayabad grant, is the hissedar, He seems to have made a conse¬ 
quential order to the effect that the area should be shown in the records 



C 63 ) 


of maiiza Chopfca. It) seems to have been go shown ever ainee, Now 
Pandit Jiva Nand has come forward wibh an application for Nayabad 
grant of part of the area and the application baa been granted, he wag 
obviously justified in doing so. 

Both the people of Gurphali and the people of Dhaund filed suits 
to contest the grant, or as rule 14 of the Nayabad Rules of 1916 expressed 
it “ suits to establish claims to affecting the validity of the grant.’’ 

The people of Dhaund claimed to be in possession of the north¬ 
western corner of the area both by virtue of user and cultivation. 

The people of Gurphali claimed to have been exercising lights of user 
over the whole area in 1&93 to have exercised them ever since and to bo 
still exercising them. 

The suit of the Dhaund people was dismissed while that of the 
Gurphali people were decreed both as against Pandit Jiva Nand and the 
people of Dhaund. The finding of the Assistant Collector was not only 
that the people of Gurphali have been exercising these rights over the 
area in suit, butt that the order of 1893 did not cover the area in suit. 

Appeals in both oases were made. Bub the people of Dhaund came 
to a compromise with Pandit Jiwa Nand who seems to have conceded 
their claim to the north-western corner. So the appeal of Gurphali 
was against both Pandit Jiva Nand and the people of Dhaund. 

The Deputy Commissioner came to the conclusion that important 
question was that of limitation and the suit was time barred. The learned 
Commiasioner upheld the decision. ^ 

The application will presumably be governed by rules 2—17 of the 
Kumaun Tenancy Rules of 1918 but it is against correctness of this 
finding that the argument is chiefly directed. It is a pity that the Deputy 
Commiasioner did not state under what article of the Limitation Act the 
suit was time barred, When asked, learned counsel for the respondents 
pointed out that the effect of article 14 was to set aside any act or order 
of air ofiScer of Government in his official capacity, not otherwise 
expressly provided for, The period of limitation under that article is one 
year from the date of the act or the order. This hardly seems to apply, 
The order would presumably be the consequential order that the area 
should be shown or recorded within the boundaries of Ohopta. But this 
is nob what the applicants complain of. It is quite clear from their 
memorandum of ap])eal that their point is, whether the land is recorded 
in the boundaries of Chopba or some other village, they have always been 
exercising rights of user and these rights are infringed by the grant. I 
find no article in the Limitation Act under which the suit would specially 
fall it must therefore full under article 120 (Suits for which no period 
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of limitation is specially praseiibedj. The period of limitation under 
this article is six years from the time “ when the right to sue accrued,’’ 

The position taken up by tho appellants that a right to sue accrued 
when this grant was sanctioned, They have always heen exercising rights 
of user; and they were not bound to bring a suit until those rights were 
infringed or challenged. Their suit is well within six years of the 
infringement which is constituted by this grant. The position is taken 
up by the respondents and apparently supported by tho Deputy Oom- 
missioaer is that the right to sue accrued in 1893 when the Assistant 
Record O.Bcer with the knowledge of the appellants found that the area 
did not belong to Gurphah or Dhiund but to Ohopta and ordered it to 
be recorded as such. 


Now there are several rulings to support the propositiou that if an 
erroneous entry in the revenue records is made, even with the knowledge 
of the person affected such person will not be debarred from briugino'a 
'suit to establish his title if he remains in possession, till six years after 
his title is challenged, The dsterraination of the question at issue 
therefore seems to me to turn on the question of fact, whether the 
people of Gurphali have in fact in spite of the finding of the Assistant 
Record Officer and the order he passed, been exercising rights over the 
area. The Assistant Oollsotor who tried the case with care came to 
the conclusion that they have been exercising such right. The Deputy 
Commissioner who evidently carefully and judicially considered the 
evidence came to the conclusion that the exercise of such rights had 
not been proved. He also gives reasons for holding that such rights 
could not have been exercised, ° 


The learned Commissioner to whom a second appeal lay on the 
grounds mentioned in section 100, Code of Civil Procedure, (vide rule 
oi Kumaun Tenancy Rules) does nob specifically mention the subieot 
out appears to have declined to go into tho question of fact. The Board’s 
jurisdiction in revision would be limited under rule 17 to seeing whether 



Tf Commissioner therefore must prevail 

If then the people of Gurphali have not been proved to have ISet 
possessed or to have ever exercised or to be exercising rights of user over 
the area in suit, thoir right to sue arose with the order of 1893 which 
emoved the area from the boundaries of their village. At ihe™ 

-xercise^ apparently why people of one village should nob 

.xercise r ghts of ussr over lands included within the boundaries of 
another village ; but the position would be unusual. It would be bound 
to give rise 0 disputes, Aud the San Assi boundaries in Kumaun no 

vaNous°vilWss"^'''’^'"H*’ inhabitants of the 

various villages consider that they have rights of user : this is why so 
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many of these disputes take the shape of boundary disputes, But the 
learned Oommissioner has shown by the customary law of Kumaun 
rights of user would have to give place to home cultivation : and the 
possessor of the right would have no claim to contest a Nayabad grant or 
as he puts it there would be no cause of action. 

In short) the position arising ont of his judgment as I conceive 
it is this: that the area has bean found by a competont ooiirt in 1893 
to lie within the boundaries of mauza Ohopta; that the finding of the 
CommissionQi' that the people of Gurphali have not been proved to 
have been exercising rights of user over th) area iu suit must be 
aocepherl; and even if it were true that they had baon exercising rights of 
user in lands lying within the boundaries of another village, these rights 
would have to give ]dace to rights of cultivation by the hissedara of that 
village. Their claim, therefore is both time barred, limitation running 
from 1893, and otherwise out of Court. The judgment of the learned 
Commissioner is traversed in the grounds of revision on other grounds 
also ; but I do not tliink it is necessary now to go into them. Tho 
appeal to him, as also this application in revision, has been pressed mainly 
on the ground of limitation. The fact renoains that by the order of a 
competent court as far back as 1893, the area in suit was found bo Ho 
within the boundaries of Chopta, the village of tho applicants must have 
been fully aware of this finding} that in Kumaun these disputes 
regarding rights of easement generally take the shape of boundary 
disputes, and that an adjudication as regards boundaries iS generally 
held to settle them once and for all, 

There are number of rulings which support the view that a right 
to challenge such a position more than six years after the finding was 
enunciated and an entry based on such 'finding made in the revenue 
records within the knowledge of claimants does not exist (sic,) o.g. 20, 
Allahabad (Akbar verauB Turban); 23, 25 (37) F. B. Logge wsits 
Bam Saran ; 31 Allahabad 9 (Akbar versus Turban) 20 A. L J. 231, 
A. I. R. 1922 Allahabad 115 (Gopal Das versus Thakur Qanga); 896 A, 
L. B. 1927 Oudh 21 (Mababir versus Jageshar), These rulings appear 
to me to be apposite and to support the view taken by the Deputy 
Commissioner and Commissioner which is also a ooinmonsense view, 
having regard to the peculiar conditions of Kumaun. 

I hold, therefore, that even if interference iu revision wore justified 
by the wide wording of rule 17, on a point of law, the decision of the 
learned Commissioner upholding the finding of the Deputy Commia- 
sioner was correct, and dismissed the application with costs and pleader's 
fees Rs, 15. 

D. L. DRAKE-BROOKMAN, 

' Junior Member. 


October 9,1934, 
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IN’ THB COURT OF R. JOHNSTON, Esq., i.o.s,, DEPUTY 
COMMISSIONER IN CHARGE, KUMAUN DIVISION 

Miscellaneous Revenue Appeal no. 171 op 1933-114, 

Dated March 9, 1935 

K. Mani Chand, etc. Mawani, Barabiai, Almora .. Appellants, 

versus 

Bhim Siagh, eto. of Qobrari, Barabisi, Almora ... Respondents. 

and 

Misoellanequs Revenue Appeal no, 176 op 1933-34 
Dated March 9, 1935 

Bhim Singh and others ... ... Appellants, 

versus 

E. Mani Chand and others ... ... ... Respondents, 

by Mr. Johnston, Deputy Commissioner in charge, Kumaun 
Division, that Nayabad grant should not be granted to joint applicants, 
It is open to anyone to put in his separate application for Nayabad grant 
and this will be accepted or rejected according to circumstances, 

Oeder 

This is an appeal in a Nayabad case. Some 30 man Bhim Singh and 
others of village Qobrari applied for several scattered plots of Nayabad 
which where recomoiended by the Sub-Divisional OfSoer. The learned 
Deputy Commissioner disagreed with the Sub-Divisional OflScer’s recom¬ 
mendations and pointed out that these scattered plots wotild form separate 
foci of extension into benap land and therefore accepted Nayabad only for 
a portion of the plots, Against this I have two appeals (a) from 
Gobrai village saying that the original application for Nayabad should 
be granted, (5) from W ani Chand and others of mauza Mawani saying 
that no Nayabad grant should be given at all. The learned counsel for 
Qobrari has put up a good case for his clients, but has avoided what 
seems to me the weakest point in his case which is that it has bean a 
regular practice of this court to refuse Nayabad applications to joint 
applicants. In my opinion this procedure is very sound and .should be 
followed. It is open to anyoue of the 30 applicants to put in his separate 
application for Nayabad which will be accepted or rejected according to 
circumstances, but I am not prepared to accept even the Deputy Com. 
missioner’s recommendation in favour of 30 joint applicants, 1, therefore, 
admit the appeal of Mani Chand and others of mauza Mawani and 
dismiss the appeal of mauza Gobrari with costs. 

The argument was mostly directed to showing that the area in which 
Nayabad was requested lay within the sal assi boundaries of village 
Gobrari and that although mauza Mawani admittedly had gauchar rights 
within mauza Gobrari area yet those gauchar rights could not over-ride 
the claims of Qobrari to extension of cultivation or to Nayabad grants. 
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Aa a general prineipts this is doubtless correet, but I think it would 
be very unwise to say that this principle mnsb always he applied in every 
caee. It is evident that circumstances must be considered, If village A 
has large areas of gauohar within its own boundary as well as grazing 
rights in village B, it would probably have a poor case in trying to 
prevent village B from extending cultivation on the ground that village A 
has grazing rights over that area. But if village A itself haa no other 
gauohar and the extension of cultivation by village B materially damages 
the prospects of village A, then the case may be different, My predecessor 
noted that the important word in the rules is "materially *’and the 
prescriptive or eaaementary rights of other persona " materially affected.^’ 
This is a question of fact which is to be determined separately in each 
case. No general ruling can possibly be given, 

E, JOHNSTON, 

Deputy Commissioner in charge, 

Eumaun Division. 


IN THBl COURT OF L. OWEN, Esq,, i.o.s., DEPUTY COMMIS¬ 
SIONER IN CHARGE, KUMAUN DIVISION 

Dated July 6, 1935 

MiaoBi.i.ANBOus Revenue Appeal no, 43 op 1934-35 
Instituted on February 10,1935 

Biahal Mani, Nooten Mani, Bidya Datb and Bishun 
Dabt of Ali, patti Paidulsyun, district Qarbwal Appellants, 

versus 

Thag Ram, Tulai Ram, Maya Datt and others of 
village Ali, patti Paidulsyun, district Garhwal ... Respondents, 

Appeal against the order and decree of Captain R. H. G. Johnston 
I.o.s,, Deputy Commissioner, Garhwal, dated November 29, 1934, 

Declaration of user, rights over benap and land under 

Nayabad Rule 36 of 1931, 

Held by Mr, Owen, Deputy Commissioner in oharge, Eumaun Divi- 
eiou, that the entry in the halat gaon of one village that ii has gauchar 
rights in another village is nob sufiScient to prove such rights or shift 
the burden of proof on the servient village, unless there is a corres¬ 
ponding entry in the halat gaon of the other village, 

Oeder 

This appeal arises bub of a suit brought by the villagers of Ali praying 
for a decree to the effeeb that they had rights of grazing, grass and fuel 
in Bhakra village. The suit was dismissed in the court of first instance 
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till! this finding was reversed on appeal by the learned Deputy Oom- 
tciasioner. 

The whole question is exceedingly complicated owing to the difterenfc 
views which have been taken at dififerenfc times of the status and positioB 
of Bhakra, 

Prior to British rule it seems to have been a separate entity being 
given to one Sii'omani Nauryal on payment of a nazrana of B3.25. In 
Mr, Beckett’s settlement it was recorded as a separate village. In 
Mr. Pauw’s settlement it was apparently regarded as a lagga of Ali, 

In 1920 in Mr. Ibbotson’s settlement the Assistant Reooid Olncer 
noted that it was a lagga of Ali and also of a third village, Rikholi, It 
will thus be seen that there has been considerable confusion as to the 
status of the village but I am bound to assume that the status determined 
at the last settlement is the correct one. 

The first point for mo to consider is whether limitation applies. Ibis 
question was not raised in the lower appellate court either directly or 
by way of cross-appeal and I cannot therefore consider it at this stage, 

It must bs held that the suit is not barred by limitation. 

The next question is the question of fact. Had the villagers of Ali 
rights of grazing in Bhakra? The onus of proof lay on them and it 
•becomes necessary to consider the nature of the proof. 

There is the Tahsildar’s report that the land in suit which is 
admittedly in Bhakra village Hue close to the All abadi and that it is 
therefore highly probable that the Ali cattle did graze there. The 
evidentiary value of this document is practically nil. The Tahsildar 
does not say that he saw Ali cattle grazing there nor does ho wish to give 
evidence, 

' There is the usual contradictory oral evidence but the court which 
heard it believed the Ali people to be in the wrong. 

There is a joint application for a panohayat forest ? over the land in 
suit but this apparently never book efiect as whoa the panohayati forest 
officer took the matter into GonsideratioQ the Bakhra people insisted on 
their land being separated. 

There is an entry in the Ali gaon balat that the villagers had gauohar 
rights in Bakhar, This is the strongest bit of evidence in favour of Ali 
village but is discounted by the absence of as similar entry in the Bakhar 
gaon halab. 

It will be seen from the above that the case for Ali village is very 
weak indeed. 

As against it we find that Bakhra has for a long time been treated as 
a separate entity and that it is therefore not easy to believe that another 
village would have grazing rights in its laud. Further claims for fuel 
-rights “ Mayabanaun ” were made by Ali village at the settlements both 
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■of 1859 and 1893 but) were subsequensly withdrawn, This destroys the 
present claim for fuel right and weakens the case for grazing rights. 
The lower appellate court was doubtful whether jangle rights included 
grazing rights but it must be remembered that negative evidence is 
poor evidence and the only positive evidence we have that Ali village 
had grazing rights in Bakhar is the entry in the Ali gaon halab. Inciden¬ 
tally the Sub-Divisional Officer who inspected the village in 19'19 reported 
that k\i had ample gauohar and fuel while the Tahsildar who inspected in 
ly34i reported that it had very little. 

I have given this appeal anxious consideration and I am as satisfied 
ihab the villagers of Ali have failed to discharge the burden of proof. I, 
therefore, allow the appeal, set aside the order of the Deputy Commis¬ 
sioner and restore that of the court of first instance. Costs against 
respondents. 


L, OWEN, 

Deputy Oommisaioner in Ghurgc, 
Kumciun Division, 


Petition no. 7 of 1932-33 

■Copy of Board's order passed in the ease of Khim Sings, etc., applicant 
versus Kbshab DaTT, etc. respondents, mauza Bairli, patti Wala 
Oewar, pargana Pali, dislnot Almora 

Application for revision of the order of the Commissioner 'of Kumaun 
Division, dated November 18,1932, in the case of declaration of rights. 

Held by the Board of Revenue that limitation in suits for setting 
aside Nayabad grants is governed by the Nnyabad Rules which wore in 
force when the suit was filed and nob by the rules in force when the 
Nayabad application was made. 

Order 

I admitted this application for hearing because I was doubtful whether 
any revision lay. The applicaat brought his suit under section 14i of the 
old rules of 1916, regulatiug applications for and Nayabad lands. Bub 
those rules have been abrogated by the rules of 1931. Chapter I, rule 1 
of the Rules says that these Bales will come into force on April 1, 1931, 
and shall apply to applications made on or after that date. Application 
made previous to that date shall be dealt with in acoordauea with the 
rules previously in force.^ This only refers to application, It does not 
apply to^ “ suit or applications to establish a claim effecting the validity of 
a g^'^nt under section 36 of the new rules. It has been judicially held 
y the Board that no application in revision lies to the Board under the 
Nayabad Rules of 1931. I am unable to agree with the contention of 
learned counsel that because this particular grant was made when the new 
rules were in force, therefore any suit relating to it for ever and ever will 
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be governed b 7 bhe rules wbioh were in force at the time it was granted, 
Any suit relating to it must be governed by the rulea in force at the 
time the suit is brought. No application in revision, therefore, lies and 
the application is dismissed with costa and Es.lO pleader’s fee. 

D, L. DRAKE-BROOKMAN, 

Senior Member, 

Bated September 5, 1933. 

Nona—This rnling has been over ruled iu BIr Dev vorsus lahwarl Datt, petition 
no. 22 oi 1933-31, reported on page 32. 


IN THE COURT OP A. W IBBOTSON, Esq., o.x.b., m.b.e,, m.o„ 
I.C.S., DEPUTY COMMISSIONER IN CHARGE, KUMAUN 
DIVISION 

Bated June 12, 1937 

Miscellaneous Revenue Appeal no. 93 op 1935-36 

Instituted on June 16, 1936 

Knlomani, Lalmani, Ohandara Mani, sons of Tarapati, 

Hai'ak Singh and others of Cbamdoli, talla Siloro, 

district Almora .. ... ... Appellante, 


versus 

Mathura Datt, Lokmani, sons ofPadinapati of Chamdoli, 

talla Silore, district Almora ... .. Repondents. 

Appeal against the decree and order of W. W. Pinlay, Esq., I.OS,, 
Deputy Commissioner, Almora, dated April 22, 1936. 

Nature of case : Re Nayabad grant. 

Held by Mr, Ibbotson, Deputy Comraissioner in charge, Kumaun, that 
Limitation in suits for sotting aside Nayabad grants is governed by the 
Nayabad Rules which were in force when bhe suit was filed and nob by the 
rules in force when the Nayabad applicabion was made. 

Order 

This is a second appeal under Nayabad Rules, involves one clear 
problem of law which has been fully argued on both sides, namely 
whether the period of limibabion that should apply is the “ one year ” laid 
down in rule 34 of the 1931 Nayabad Rules, or the " six months ’’ laid 
down in rule 34 of the 1934 Rules. 

The application of the grant was made under 1931 Rulea before those 
of 1934 came into force.. 

The grant was made on September 14, 1934, after the 1934 Rules came 
into force, and the suit for cancellation now under appeal was filed on. 
September 10, 1985. 
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The appellaabs argue that the period of limitation was one year under 
the old rules and have produced ruliiiga: 

Allahabad High Court, Full Bench Ruling: Haider Hu fan 
versus Puran Mai, reported at page 805. 

Allahabad Law Journal Volume 33,1935 to the effect that an amend¬ 
ment of the law can have effect immediately on procedure, but can not 
have retrospective effeet on the substantive law. 

Also a Calcutta Ruling, A. I, R. 1931, Calcutta 321, Kanak Kanti 
Roy versus Kripa Nath Gain and others, All India Reports, 1931, 
to the effect that no statute is to have a retrospective effect greater than 
its language indicates. 

The argument is in fact that presented by the original court of trial in 
this case that this suit is a proceeding on the “ application ” for Nayabad 
and that in spite of the Board’s Ruling no, 7 of 1932-33 which has beau 
referred to, the “ applicatiioa ” had not finally been dealt with until this 
suit was decided and, therefore, the one year’s limitation applies. 

To this the argument of the respondent is that the application was 
finally dealt with when the grant was definitely, not provisionally, 
sanctioned on September 14, 1934, and that the rules of 1934 governing 
procedure, and including limitation in the law of procedure, then applied 
and that, therefore, the period of limitation was six months. 

In support of this argument it is stated, and with truth, that the 
actual plaint in the suit states that id is brought under the Nayabad Rules 
of 1934. 

In my opinion the argument of the respondents prevails, If the suit 
had been in the opposite sense, that is if a grant had been “ provisionally 
refused ” and a suit had been brought to set aside the refusal, I should 
have regarded the " application ” as nob finally dealt with, and allowed 
the one year limitation. 

But in the rules of 1931, as of 1934 there is no such thing as the 
• provisional” sanctioning of a grant, and the argument of the Sub- 
Divisional Ofifieer originally trying the case fails on the point. The 
substantive law is in fact the same in the 1931 Rules as in those of 1934 
on this matter. 

This being so the lower appellate court is right in following the ruling 
of the Board of Revenue no. 7 of 1932-33, though that ruling may nob 
have formal legally binding effect. 

I dismiss the present appeal with oosts. 

A. W. IBBOTSON, 

Deputy Commissioner, 

Ju charge Kumaun, Division. 

Dated June 12, 1937. 

a unCai Board’s ruling, Khim Biagh versus Keahab Datt, on 
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Petition no. 6 of 1928-29 


Gojf'y of Board's Order passed in the ease of Gvan Singh, etc. appU. 
cants versus Sheru, etc. respondents of village 8alda, pargana 
Barasyun, district OarJmal 

Applioation for revision against the order of the Commissioaer, 
Kumaun Division, dated July 25, 1928, in a suit for deolaratioa of 
exclusive right of user. 

Held by the Board of Revenue that tho rights recorded by the Forest 
Settlement Officer under section 7 of the Forest Act afford the strongest 
presumption of the pre-existence of such rights and even if such pre¬ 
existing rights cannot be proved the rights so recorded are not extinguish 
on disforestation under section 27 of the Forest Act. 


The applicants, representing the hissedara of village Saida, sued for a 
declaration against the hissedara of Khola, Thamana and Kursara of their 
exclusive right to use the forest within the Said boundary and certain 
laggas and for an injunction against the hissedars of those villages for¬ 
bidding them to cake grass or fuel from the forest in question. 

Three classes of so-called " forest’’have bo be oousidered, The first 
of these is the Khulasu block which was declared to be reserved forest 
some years ago and was recently disforested, Tho second is certain 
“ cliirand other plantations made by the Said people on their own 
measured landsand the third is such foreab or waste land as lies within 
the Saida boundary, but is nob included in the first two categories, 

The Assistant Oolleotor held that the Khola and Thamana people had 
fuel and fodder rights within the Khulasu blooK only and granted the 
plaintiffs a declaration of their exclusive right in the remaining forest 
areas of Said and its laggas, It was held that the Kursara people had 
no rights iu the area in suit, and they filed no appeal. The case wag 
taken to the Additional Deputy ComuQisgiouGr, Gnrliwal, in appeal, and a 
cross-objection was filed on behalf of Khola people only claiming rights in 
the other forest areas outside Khulasu block. The appeal and the cross- 
objection were dismissed, with a slight modification as regards costs 
only, The plaintifis and the hissedars of Khola then went to the Oominis- 
Moner, who maintained the orders of the courts below regarding the 
Khulasu block hub held that both Khola and Thamana had rights in 
the rest of the forest lands of Said, excluding the plantations made 

y the people of that village, and the latter have come to this court in 
revision. 


The Khulasu block is included in the boundary of Said, but when it 

was declared to be reserved forest and inquiry was held by the Forest 
B ement recorded the Khola and Thamana people as 

having fuel and fodder rights in the block. He also held that the 
Ihamana people ban the righo to collect bark and leaves. It is contended 

on bobalf of the applicants that it was necessary for the defendants in 
■? pi'ior to reservation and that 

y ai in his, any rights allowed to them by Government during the 
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neriod of reservation would disappear when the block was disforested. The- 
result of the inquiry held by the Forest Sofctlemanb Officer affords the 

strouUst possible oLfirmation of the oral evidenoe given by the Khola 

and I'hamana people as bo the previous exiatanoe of these rights nor is 
it possible to believe that the said people would have accepted the finding 
had it not been a recognition of previously existing rights, as provided by 
section 7 of the Forest Act, 

Even if such pre-existing rights had noo been proved, the present 
claim of the Said people would be barred by section 27 of the Forest Act. 

The application must fail so far as the Khulasu block is concerned. 

The Commissioner appears to have been under a misunderstanding as 
reaards the case of Thamana people. They filed no cross-objection 
claiming rights beyond those declared in their favour by the Assistant. 
Collector, nor did they file any cross-ohjecbioii in the Commissioner’s 
court. It was therefore noD within his jurisdiction to deal with any 
alleged rights of theirs outside the Khulasu block. 

It remains, therefore, to consider only the claim of Kliola people to 

fuel and fodder rights in the Said forests other than the Khulasu block 
and the special plantations made by the Said people. The burden of 
proof was on the hissedars of Khola, and the finding of the Assistant 
Collector and the Additional Deputy Commissioner praobically amount 
to one that the Khola people had not previously exercised such rights. 
This finding can be reversed only if it is shown to be contrary to the 
evidence, There is no great strength in the oral evidence produced by 
the Khola people, and the Commissioner was wrong in attaching weight 
to the " Halatgaon " of the recenfi settlement, for that record was the 
cause of actiou before him. The Assistant Record Officer came bo a 
finding adverse to the Said people on September 23, 1926, and the result 
of his finding is recorded in Halatgaon ", which the Said paople promptly 
impugned by the pre.sent suit. 

I would hold that the decision of the Assistant Collectoi' is final, so 
far as the Thamana people are concorned, and that bho Khola people have 
failed to prove that their rights extend beyond Khulasu block. 

I would therefore set aside the order of the Commissiouer and rostore- 
that of the Assistant Gollecfcor, os modified by the Additional Deputy 
Commissioner in respects of costs. The application being partly success¬ 
ful, and partly unsuccessful I would allow the applicant half costs only in. 
this court. 

J. C. SMITH, 

Junior Member, 

14-5-1929. 


To SEt?iOR Member— 
I agree. 


R. OAKDEN, 

Senior Member, 

16-6-1929. 
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CHAPTER III—Pukka Ehaikars, 

IN THE COURT OF R. BRSKINE, Esq., COMMISSIONER 
KUMAUN DIVISION 

Dated May 13, 1890 
Revendk Appeal no. 121 op 1889 
Padmoo aud other khaikars ... ... A-ppallants, 

tersus 

Gauri and Gajai ... ... ... ... Respondents. 

Held by Mr. Erakine, Cominiasioner, bha!? the oommoa waste land 
ia lagga village iu which the hiasedars residing in the parent village 
have no khudkhast, ia under the controi of and at the disposal of the 
khaikarsiand that the hiasedars have no right to appropriate it and 
divide it amongst themselves. 

Noth—T ha appeal to the Board against this otdoc was rejeoted. 

Obdbk 

The decision of the lower courts appears to me to be wrong. It seems 
to me that Timli distinctly is subject to the general custom whereby all 
the land in the village is under the control of the khaikars, when khaikars 
are the only ciilbivadors. I am unable to follow the reasoning by which 
the lower court comas to the concluaioa that Timli is an exception to the 
rule. lathe "phaut" the details for Timli are distinctly given from 
those for the parent village, Amongst these detail are : 

Saujayat gaon (common do the village) 14-9-16 nalis sanjayat 
ijran paratbahik (common waste unassessed) 192-9-16 nalis. 

The first of these items evidently relates to cultivated common land, 
the seaond to unoultivated, Thj first is shown lower down as occupied 
by two parsons who ware nob sharers, but were the sons of aharers. It is 
fair then to assume that like the rest of those named in the same part of 
the phanl, they were khaikars: and then the entry of their names does 
■not indicate that any Bharers had an interest in the village. The "com¬ 
mon unaasssaad” was, I presume, the waste comoion to Timli; if it 
were commonto the parent village (Pali) or common to Pali and Timli it 
would not appear under Timli only,- 

For these reasons I hold that the land in dispubi ij under the control 
■of and at the disposal of tbs appellants and that thv respondents have no 
right to appropriate it and divide it amongst thems’elves, 

I, therefore, aooept the appeal, set aside the order of the lower oouro 
.and deerea plaintiff’s claim with costs in all courts. 


May 13, 1890, 


R. ERSKINE, 

Gommissioner, Kumaun Division, 
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IN THE COURT OF E. K. PAUW, Esq., r.o.s,, DEPUTY 
COMMISSIONER, QARHWAL 

Bated July 18, 1936 
Civil Appeal no. 45 
Instituted on April, 1895 

Sher Singh of Umba, pabti Bungi ... Appellant-Defendant, 

versus 

Madhi] and others of mauza Bawani , patbi 

Bungi ... ... Respondents-Plaintiffs. 

Appeal against bhe order of Pandit Jai Dubb Joshi, Deputy Oolleabor, 
dated March 1, 1895. July 18, 1935, Camp Lanadowno. Present Madhu, 
respondent. 

Held by Mr. Pauw, Deputy Commiasioaer, that bhe khaikars in a 
village held entirely by them, are under-proprietors and that bhe right of 
such under-propriebors ia absolutely indefeasible. 

Order 

The law as laid down by bhe lower court is undoubtedly sound, it has'been 
repeatedly ruled that a hisaedar oannot get a footing as such in a village 
held entirely by khaikar s. In such a case the khaikars are under-'proprie- 
tora and it baa been ruled iu sotna Almora oases that bhe right of such 
under-proprietors ia absolutely indefeasible, that even if the hissedar gets 
possession of some khaikari land in any way by collusion or otherwise, ha 
does not beat down the khaikars rights to inherit bhe property of childless 
deceased khaiiiars, h^; can on such occasions claim no larger share of the 
deceased’s holding or of the relinquished holding than if he were a khaikar 
and not a hissedar. This objection in appeal is, therefore, futile. 

The appeal is dismissed with costs. 

E. K. PAUW. 

July 18, 1935, Deputy Oommiasioner, Gfarhwal. 


IN THE CODET OF V. A. STOWELL, Esq,, i.o,s„ DEPUTY 
COMMISSIONER, GARHWAL 

Dated July 24, 1909 
Revenue Appeal no. 11 
Instituted on June 10, 1909 

Musammab Chhila through her husband Job Ram of 

mauza Guwalkura, pabti Chopraka ... ... Applicant, 

versus 

Inder Singh, Sher Singh, Bhim Singh, Darshani Bakh- 

tawar Singh, of mauza Bidoli, pabti Bidolsyun ... Respondents, 
Appeal against the order of Pandit Janardan Joshi, Assistant Collector,, 
first class, dated May 28, 1909, decreeing respondent-plaintiff’s suit. 

6 
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against appellant-defendant, dated July 24, 1909. Present Jot Earn for 
appellant five respondents. 

Edd by Mr. Stowell, Deputy Commissioner, Garhwal, that the hisse.. 
dars cannot sue for a mortgage of khaikari holdings in a pakka khaikari 
village to be declared null and void. 

Order 

This suit was a rent suit for the ejectment of a tenant. The rent court 
trying it has passed what is practically a civil suit decree that the mort¬ 
gage be declared null and void, I consider however that the suit is not 
maintainable at all. The village in which the land is situated is a 
purely khaikari lagga cf. respondents’ written statement and the evidence. 
If the hissedars have effected any entry within such a village it does not 
help them (Mr. Keid’s ruling, paragraphs 89 — 88, Land Tenures Manual), 
The phaut however shows that the hissedars have no khudkasht in the 
village. 

The privileges of aal under-proprietory khaikari villages extond to 
similar laggas, 

Now in such villages on the central principle laid down by Sir H, 
Eatnaay “ the hiasedar has no power to interfei'e with these khaikari or 
their land, ” 

If a kbaikar in such villages has no power to mortgage his holding 
(which is probably nob true in such uuder-proprletory villages) then the 

persons who could successfully intervene would be the panoh khaikars of 

the village, the reversioners to lapsed holdings. 

In any case the hissedars cannot claim to come in and get khudkasht, 

I accept the appeal and reversing the lower court’s order dismiss the 
suit! Oosos on plaiutiffs-respondents in both courts, 

V. A. STOWELL, 

Deputy Gowmwsioner, GarhwaL, 

IN THE COUET OF J. S. CAMPBELL, Esq., i.o.s., OOMMIS- 
SIONEE. KDMAUN DIVISION 

Dated October 7, 1909 

Speoul Kevendb Appeal no. 6 op 1908-09, 

India Singh, of village Bindoli, pabbi Bidalsyu, Garhwal ... Appellant, 

versus 

Musammab Ohhila of village Guwalkara, patti Ghoprakb, 

Garhwal ... ... ___ _ Respondent, 

Appeal against the order by V. A. Stowell, Esq., 1.0,s , Deputy 
Oommiasioaer, Garhwal, 

NfiW by Mr. Campbell, Commissioner, that the hissedar of the parent 
village had no title to dispute the mortagage by a khaikav of his holding 
in a pakka khaikari village. 
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I see no reason to interfere. It is not disputed that Thapla is a purely 
khaikari ‘‘ lag^a." Under such circnmjDaticea the appellants hissadara of 
the parent village had no title to dispute respondent’s mortgage of her 
khaikari, 

1 uphold the Deputy Oomraissioner’a orler and dismiss this appeal 
with costa. 


October 7, 1909, 


J, 3. CAMPBELL, 
Commissioner, Kimaun Division, 


In the court of j. s. Campbell, esq., c.sj., ou.e., i.o.s., 
COMMISSIONER, KUMAUN DIVISION 

Dated November 9, 1910 
Special REVEtKoE Appeal no. 3 op 1909-10 
Bahadur Singh, Antar Siugh and Ram Singh 

of raauZ'i Ubot, patti Kimgaddigad ... AppellantS’PlainiiffB, 

versus 

Gulab Singh and others of mauza Obot, 

patti Kimgaddigad. ..iRespondents-Defendunta. 

Appeal against the order of Mr. V. A, Stowoll, Deputy Commis¬ 
sioner, Garhwal District, dated July 25, 1910, 

Claim for declaration of right over 128 9/16 n.alis 5-8-6 revenue- 
■paying land in mauza Ubot under rule 30(3) of the Kumaun Rules. 

Held by Mn Campbell, Commissioner, that the village of Ubot was a 
purely khaikari one up to 1883 and that the status of the resident khai- 
tars was that of under-proprietors. The fact that on different oooasions 
since 1883 the hissedars have obtained small holdings from ignorant 
khaikars and has them recorded as their khudkashtdoes not alter the 
status or rights of the khaikari body. 

Order 

I think that the finding of the lower courts in this case is oorreob. 
It IS nob disputed that the village of Ubot was a purely khaikari one 
until 1883 and that the status of the resident khaikars was that of under¬ 
prop: ietors and nob of occupancy tenants, and that therefore by Kumaun 
customs the holdings of khaikars, dying without heirs lapsed to the joint 
body of khaikars, not to the hissedars. The fact that on different 
oooasions since 1883 the hissedars have obtained small holdings from 
Ignorant khaikars and had them recorded as their khndkaahb does not 
a ter the status or rights of the khaikari body, w-ho in this case are entitled 
to the lapsed holding of Lai Singh of which they are in possession, 
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I uphold the Deputy Commissioner’s order and dismiss this appeat 
with costa, 

J. S. CAMPBELL, 
GommisBioner, Kumaiin Division. 

October 7, 1909, 


IN THE COURT OF P. WINDHAM, Esq., o.b.k , c.i.e,, i.c'.s., 
COMMISSIONER. EUMAUN DIVISION 
Doited September 19, 1919. 

Special Revenue Appeal no. 6 op 1919, 

Rabi Datt, Isbwiiri Datt and others of mauza 

Serabangar, Sabli, distrint Gaihwal ... Appellants-Defendants, 

versus 

TJmrao Singh, Har Datt land others of 

Pharaari, Sabli, district Garhwal ... Respondents’Plaintiffs. 

Appeal against order of J. M, Clay, Esq., T.C.S., Deputy Commissioner, 
Garhwal, dated June 24, 1019, 

Claim for declaration of kliaikari rights in 29/9/16 nalisland. 

Held by Mr, Wyndham, Ooromigsioner, that it is impossible for a 
khaikari holder to hold land as a sirtan or tenant at will in a pakkn 
khaikari village, If he holds lands he must hold as a pakka khaikar so- 
far as the hissedars are concerned, 

Obdee. 

This is a suit for the determination of the nature of the tenure of the 
respondents-plaiiitiffs over 29 9/16 nalis of land over which they are 
recorded as sirtans of the hissedars, i.e. tenants-at-will, and not as 
khaikars ; they wish to be recorded as khaikars. The first question for 
determination is whether the village is a pakka khaikari village or not. 
and this is easy i both eourcs held that this is the case. Mr, Pauw’s 
settlement records list, ahows it as a pakka khaikari village and this 
village is olearly a pakka khaikar village, and on second appeal this fact 
can not be disputed. 

Having found the village is a pakka khaikari one then the rest is 
easy. It is impossible for a khaikar holder to hold land as a sirtan or 
benant-at-will in a pakka khaikar village if he holds land he must hold it- 
as a khaikar as far as the hissedars are concerned. The whole principle 
of the pakka khaikari village is that all land which lapses for want of 
heirs lapses to the khaikars and not to the hissedars and similarly as Sir 
Henry Ramsay held, unmeasured land cannot be divided among the 
hissedars. 

In fact in a pakka khaikar village it is quite impossible for a khaikar 
in possession of laud to be recorded as a sirtan of the hissedar he cannot 
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ta anything less than a Ichaikar. Tha entry made at Mr. Panw’s settlo- 
inenb recording these plaintiffs-caapondenhs as sirtans over the'land in 
suit is an entry which can have no meaning in a pakka khaikari village. 

I uphold the Endings of the lower courts and dismiss this appeal with 
•costs, 

P. WYNDHAM, 

Qommissioner, Kumaun Division. 

September 19, 1919. 


IN THE COURT P, WYNDHAM, Esq., o.b.b,, o.i.s., i.Q.s,, 
COMMISSIONER, KUMAUN DIVISION 

Dated Deoemher 20, 1919 
SpEotAL Revenue Appeal no, 8 op 1918-19 

^1) Rahi Datt, (2) Ishwari Datt, (3) Narayan Datt, 

(4) Jeet Ram, (6) Budha Ram, and other hissedars of 

inauza Garhkot, patti Sabli, district Oai’hwal ... Appellants, 

verms 

(1) Chandra Singh, (2) Qaje Singh, (S) Maclan Singh, 

(4) Amar Singh and other khaikara of tnauza Qarhkot, 

patti Sabli, district Garhwal... ... ,,, Respondents, 

Appeal against the order of J. M. Olay, Esq,, J.O.S,, Deputy Com¬ 
missioner,. Garhwal, dated August 20,1919. 

Claim ! for determination of the nature of tenure. 

Held by Mr, Wyndhara, Commissioner, that a hissedar cannot become 
a khaikari of a pakka khaikari village by getting a lapsed holding recorded 
as his khudkasht, unless he takes actual cultivatory posseBsion of the land 
or gets it cultivated by an outside tenant. If one of the panch khaikara 
continues to cultivate it tha character of the village does not change and 
the hissedars cannot get the holding declared as his khudkasht or his 
khaikari holding. 

Order 

Heard parties. 

This is a suit for determination of certain pakka khaikari tenants over 
a plot of land 63 odd nalis (3 acres) is recorded at settlement as the 
khudkasht of the hissedars with these khaikar tenants as sirtans for this 
particular plot, 

The tenants sue to have the land declared a khaikari holding and the 
hissedar is defendant, 

Two lower courts find that this village is a pakaa khaikar village, but 
that the land in suit is held by the hissedars as a khaikar and that the 
■tenants hold it from him as sirtan (tenants-at-will.) 
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There are two patent facts found by the lower courts which I muat 
accept: 

(1) That the village is a pakka khaiknri village, 

(2) That the plaintiffs are khaikai tenants in their village and are in 
possepsion of the land in suit. What the nature of the possession over the 
63 nalis is the sole point for determination. In Almora it has been held 
that a khaikari village can lose its status if the hissedar gets possession of 
sufiScient land to destroy the nature of the village when it merges into a 
kachoha khaikari village and aanjait lands become the property of the panoh 
hissedara. Whether a village is a pakka or kachcha khaikari is a question 
of fact and depends entirelv on how far the hissedar has ousted the khaikar 
tenants and occupied the village. 

Rut so long as a village is a khaikar tenants’ and occupied by the 
pakka khaikars then the khaikara have the beuafit of all sanjait land and 
the hissedara have not, 

In this village it seems that at settlement the hissedar got the settle¬ 
ment ofiScer to record that be was in khudkasht possession of this B acres, 
but that these khaikars were cultivating i-t as his sii'tan tenants. 

This is absurd as au entry in a pakka khaikari village. The khaikars 
when they took over the land had the same status in it as they have in 
the rest of the village and must be pakka khaikar tenants. The only way 
in which the hissedar could claim this land to be his khudkasht would 
have been to enter on it himself or to put in outsider tenants in it, and to 
do so would have been impossible, the pakka khaikars would have disputed 
the entry or acquisition by force and would have had public opinion in 
their favour. 

Again it is impossible for a hissedar to bo called a khaikar tenant of 
any land he has been bold enough to seize on and hold himself. It is his 
khudkasht and if he continues long enough in this course of action and his 
successors keep it up they destroy and have in Almora destroyed the 
nature of the village turned into a kachcha khaikari village. 

Here the hissedar has been disoreeb, ha has got his name entered 
as regards this holding in the settleraenb papers, but has not disturbed the 
pakka khaikars’ possession. 

This settlement entry is meaningless. I repent a pakka khaikar tenant 
if he holds land in a pakka khaikar village can only bold it as a pakka 
khaikar. 

I bold that this is not the khudkasht of this hissedar for he is not 
holding it himself nor is ho holding it by a foreign tenant. The land 
is held by one of the panch khairknrs as ten,ant and must be held in 
khaikari tenure and in no other, 

I reverse the order of the lower courts and direct that this holding be 
declared a pakka khaikari holding and not the khudkasht of the hissedar. 
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The appeal of the hiasedar is dismissed and tlial) of tho khaiitara is 
accepted. Costs on the hiaseclai'a in both appeals, 

P. WYNDHAM, 

Commissioner, Kumaun Divismi. 

Dmmber 20, 1919. 


Petition no, 2 op 1919-20 

Copy of Board’s order passed ia the case of Rabi Datt, eto, applioants, 
versus Munno Singh, eta. respondent, mausa Banyar, patti Sabli, 
district OarliWuL 


Application for revision of tho order of tho CommiaaiinUH' of Kimiaiin 
Division, dated Sepceinber 19,1919, in the case of doolaratioii of Icliai' 
kari rights. 

Held by Mr. Porter, Junior Membor, Board of Ruveiuio, bhiil) tho 
finding that a village is a pukka khaikari village is one of foot and [oaiuiot 
ba questioned on revision, 

OUDEIt 


The finding that a village is a pakba khaikar village is oiui of fact and 
can not ba questioned on revision. 


On this basis the Gommissiouat'a findings as to bhu custom which 
regulates such oases appears to bo oorreot. 

There has been no illegality or material irregularity. 

The applioabion is dismissed. 


May 22, 1920. 


L. POUTER, 

Junior Member, 


IN THE COURT OP P. WYNDHAM, Eat}., o.n.io., o.i.B.. 1 , 0 . 8 , 
COMMISSIONER, KUMAUN DIVISION 
Hated July 18, 1928 

Special Revenue Appeai. no, fi op 1922-23 

Thngwa. and Jwahar Sirigli, village Bhainswam, patti 
Samdhar, district Gavhwal 


versus 


Appellants- 

I ' laintiffa ^ 


(1) Kama Naud, (2) Sarbagya Nand, (8) Bangrara 
Singh (4) Jawahru, (5; Madan Singh, (G) Shankar 
Datt, (7) Gaun Datt, (8) Tara Dabt, (9) Lila Hand, 

(10) Ganga Singh, (11) Amba Datt, (12) Dayalu, 
panch l^aikats, village Blmiswora, patti Saindhar, 
district Gavhwal . ^Jespondenfs- 

Defendants, 

Appeal against the order of T. J. 0. Acton, Esq,, i,o.a,. Deputy Cora- 
missiouer, Garhwalj dated January 9,1923. ^ ^ 
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Claim for declaration of right' in 5619/16 nalia of land (khaikari) 
under Kumaun Tenancy Rules, 

Held by Mr. Wyndham that the status of khaikara in a pabka 
khaikari village is that of under-proprietorj and that a collateral heir 
succeeds to the deceased khaikar in a pakka khaikari holding according 
to Hindu law. 

Oeuer 

This is a suit under serial no. 16 Schedule I, Group A, Kumaun 
Tenancy Rules no, 1626 of January 19, 1918, 

The facta of the case are set forth in the orders of two lower courts. 

Briefly they are as under i 

The village in question is a pakka khaikari village and would more 
properly be called an under-proprietary village, (see page 82, Stowell’s 
Manual). 

Kukaria, one of these under-proprietor khaikars, died without direct 
heirs, he has a cousin (the plaintiff) in the village, also a khaikar under¬ 
proprietor, who now claims his holding. The panch khaikara have resisted 
his claim. 

In the first court the plaintiff cousin got a decree for the holding in 
suit, On first appeal the Deputy Commissioner reversed the decree. 

The Deputy Commissioner has got wrong in his facts. It is admitted 
by both sides that this plaintiff cousin Thaguwa is au under-proprietary 
khaikar in the village and is not an outsider. The fact remains that he 
was not in joint cultivation of the holding in suit and it is now for this 
court to decide the rather important quesoion whether a holding of an 
under-proprietor khaikar (a person in quite a different status to a kaohoha 
khaikar in hissedari village) will ievert to the heirs of the deceased under- 
proprietor khaikar only to a limited decree (as in ocoupancy tenure 
in the plains) or otherwise go to the under-proprietor khaikara, or should 
reverb to the heirs of the under-proprietor khaikar, even though they be 
collaterals not sharing in the cultivation. 

There has been no such question for decision during the last ten 
years, but before my predeoes.sor Sir Jolm Campboll in the pakka khaikar 
village of Sirkhet, an exactly similar question arose and he decided that 
in an under-proprietary khaikari village the holding passes on death 
without direct heirs to the collateral—even though not in joint possession 
and not to the panch khaikari body—Special Appeal no, 8 of 1913, decided 
September 29, 1914, 

In spite of a prior Board ruling of 1892, {see page 85 of Stowell) and 
this finding of Sir John Campbell can be followed with oonfidenoe j it 
recognizes that the pakka khaikar is what he always has been, viz. and 
under-proprietor and not a mere occupancy tenant like the kaohoha khaikar. 
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I accordingly set aside the order of first appellate court and restore 
the order of the court of first instance and grant the plaintiff a decree 
with costs in all courts. 

P. WYNDHAM, 

Commissioner, Kumaun Division. 


IN THE COURT OF J. R. PEARSON, Esq., o.i.b,, i.c.s,, COMMIS¬ 
SIONER, KUMAUN DIVISION ' 

Dated the ^8th January, 1925 
Special Revende Appeal no. 22 of 1923-24 
Gulab Singh and others, of mauza Mathchauri, 

patti Ringwarsyuo, district Garhwal ... Appellanta-Defendants, 

•versus 

Thagua and others, khaikars of mauza Mathchauri, 

patti same ... ... ... Reapondents-PLainiiffs, 

Appeal against order and decree of T. J. 0. Acton, Esq., i.c.s., Deputy 
Commissioner, Garhwal, dated 3rd May, 1924, 

To set aside a khaikari right in 120 nalis of land in mauza Naugaon. 

Held by Mr. Pearson, Oommisaioner, Kumaun, that mere entry of 
padhanchari lands as khudkasht of the hissedar at Mr, Beckett’s settle* 
ment does not amount bo declaring the hissedar to be in khudkasht posses¬ 
sion of those lands, nor does it affect the status of a pakka khaikari 
Tillage, unless there has been aetual khudkasht cultivation on the part of 
the said hissedar, Further held that the entry of 120 nalis as khudkasht 
of the hissedar in 1874 in the revenue papers when the hissedar has 
not actually been in cultivating possession of the land does not make 
a suit for declaration of pakka khaikari rights in that land under serial 
no. 16 of Schedule 1 of Kumaon Tenancy Rules time barred. 

Order 

See my order of August 21, 1924. I have found the Deputy Com¬ 
missioner’s remarks about Mr. Beckett’s case of 1863 somewhat confusing. 
For some time, 1 look them as implying that Mr, Beckett had dealt with 
this particular holding at tlie time and whether the Deputy Commissioner 
had this impression or not 1 do not make out, but it is certainly incorroeb. 

I ho case dealt with by Mr, Beckett related to some other land and is only 
relevant to the question whether the hissedar held any land as khudkasho 
in the village or not. 

With regard bo this question it is. not easy to interpret the order 
quoted, as Mr. Beckett say,s the land was not entered as khudkasht by 
mistake but at the beginning of his order stated that it was entered as 
padhanohan, there being no sayanchari land in the village. If he had 
come to the conclusion that the laud was not pert of the padhan, or 
sayanas right but merely khud of the hissedar, it is incoaoeivable that ha 
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would have not said so, and conclude that the Deputy Commissioner ia 
right in holding that in this case the land was part of the padhanchari 
land and not mere hissedar'a khudkasht. The case does not therelore 
support tha hissedar’a claim and admittedly there is no khud land of any 
sort in the village. 

Some further confusion has arisen' as to the status of the village, i t 
appears to have been variously described as a lagga of Kameri of whichi 
Mathchauri was described as another jagga and as a lagga of Mathchauri 
itself; but it is at any rate clear that Mathchauri is a pakka khaikarf 
village and Kameri also. There seems strong presumption in favour o 
the Deputy Commissioner’s conclusion that Naugaon was also pakka 
khaikari. 

The Deputy Commissioner barely mentions the entry of 1874 of this 
land as " khud’’of the hisaedars. This appears to ba tha sole entry 
in their favour. It has been held in numerous cases that such entries 
in cases where there is strong presumption or proof that the village is- 
exclusively iu possession of the khaikars should be viewed with grave 
suspicion. 

It is pointed out in course of the arguments that the actual order 
apparently refers to the holdings in both Mathchauri and blaugaon. 
The revenue is given as Rs,5-2. The revenue in Naugaon was only 
Rs.3-11, in Mathchauri it was Ee.1-12, givin total of R9.5-7. This is 
approximately the total given in the order. The conclusion would 
appear to be that tho holdings in both villages were to be entered as 
khudkasht of the hissedars. 

But in the case of Mathchauri admittedly there is now no " khud ” 
at all. The village is a pakka khaikari one without question. This 
strong additional argument is in favour'of the Deputy Commissioner. 

The suit is by the punch khaikars alleging that the village is a pakka 
khaikari one, and claiming possession of a holding of 120 nalis against 
the hissedars. It is common ground that the village (Naugaon) which 
is a lagga of Mathchauri was given to khaikars some 80 years ago. 
Mathchauri is undoubtedly still a pakka khaikari village and tha ques¬ 
tion is whether Naugaon has since lost its status. 

The question also arises whether the plaintiff’s claim is time barred 
owing to their having lost possession of this particular land to the 
hissedars long since. 

As to this second issue (Assistant Collector’s issue 1) though neither 
court records it.s decision expresses expressly, it is clear that the Assistant 
Collector did not take into account the admitted possession for a short 
time in 1920, when the hisaedars sued for recovery of possession alleging 
that the plaintiffs had recently dispossessed them as tresspassers. 

The Deputy Commissioner on the other hand treats the possession 
in 1920 as evidence of po.'.session as tenants and holds that tha cause of 
action arose in that year when the hissedars sued for possession and 
obtained a decree for specific relief. 
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I am unable to decide this appeal which iuvolves the iuterpretabiou of 
old orders about which the two courts differ materially. The wording of 
Mr. Beckett’s appellate order of 1863 quoted is obscure aud the order 
of the original court which was apparently before the Deputy Com¬ 
missioner is required, 

The learned counsel for the respondents has applied for the sum- 
moning of certain files which was apparently before the lower courts. 
These will be sent for, Hearing adjourned bill the future date, 

J. R. PEARSON, 

August 21, 1924. Judge, Eum'xun High Gourt, 

IN THE COURT OF A. W. IBBOTSON, Esq,, DEPUTY 
COMMISSIONER, QARHWAL 

Bated CscemhcT’4, 1925 
liEVENDE Appeal no. 34 
Instituted on Avgvat, £0, 192 5 

Pandit Bhola Dutt, Rati Ram, Kamlakaut, Raghubar 

Dutb Suyal of mauza Kamdi, patti Khatliwalla ... Appellants, 

versus 

Sarop Singh, Umrao Singh, Khushal Singh, [of mauza 

Kamdai, patti Khatliwalla ... ... ... Respondents, 

Appeal against the order of Pandit Tika Ram Joshi, Assistant Collector, 

first class, dated the 4th August, 1925. 

Note —Kamdai was originally in possession of resident khaikars. About 
18 original khaikars bought the hissedari right and became hisaedars 
with their old khaikari holdings as their khudkasht, About 35 or 36 of 
the old pakka khaikari bodies still remained in possession of their pakka 
khaikari holdings. The present settlement Muntakhib of 1890-96 shows 
88-13-16 nalis as khudkasht of hissedars old and new and 152-1-16 nalis 
with sirtans of hissedars, old and new. 

.Held by Captain Ibliotson, Deputy Commissioner, Garhwal, that the 
invasion of the his.sedar in the village was not sufficiently extensive to 
affect the status of the pakka khaikars who have retained their khaikari 
laud. 

Judgment 

This is a test case on the vexed subject of the extinction of the pakka 
khaikari status in villages in Garhwa). lu view of the record operations 
now beginning the matter is of the very greatest importance and this and 
a second case which has been beard parallel with it have been argued at 
very great length, and I have received the most ready and persevering 
co-operation of all the legal practitioners at Pauri in the attempt bo get- 
together and examine the authorities ou the subject. 
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The law in bhia matter is entirely case law and is in the course of 
evolubion. 

The disastroas conaequences of the confusion in ilia various appU- 
oacions of the term “ khaikar ” can hardly be exaggerated as will appear 
in bhe course of this judgment. 

The accuracy of the historical account of bhe origin of khaikari tenures 
given by Mr, Stowell at pages 3 bo 6 and 62 bo 93 of his Manual of the 
land tenures of the Kumauu Division is universally accepted. 

Before 1882 the slightest successful invasion by a hissadar of pakka 
khaikari village was sufSciant to destroy the pakka khaikari status of the 
body of khaikara. The period frona 1862 of Mr. Pauw’a settlement in 
1892-96 was a time of considerable confusion which it is necessary to 
-describe. 

Mr. Pauw, at his settlement draw up a list (Appendix XI) of his final 
settlement report which is headed “ List of villages in which proprietors 
Bad no khudtcasht in 1862, ” 

This list has since been accepted by the courts as extremely strong 
though not absolutely conclusive proof of the status of “ pak ka khaikari” 
of the villages mentioned in it, Since that list was drawn up in 1896, 
the Manual of the laud tenures of the Kamaun Division by Mr. Stowell has 
been published in 1907. 

In this Manual Mr, Stowell has discussed the question in all its bear¬ 
ings and enunciated what appeared to bios both the correct legal view and 
the only reasonable view in the equity of the ncatter. Bub he could not say 
that his view was uniformly supported by case law and it does not appear 
to have been supported with complete uniformity before his Manual was 
published. 

Since bhe publication of Mr. Stowell'a Manual, however, case law has 
preserved with much greater uniformity bhe status of pakka khaikari 
body and of all the judgments produced before me there is only one date 
since 1923 in which the hissedars have been successful in breaking 
down the “ pakka khaikari ” status of a village. 

This is an Almora case decided by Mr. Wyndhair (Jnman Singh 
■versus Chandra Singh) and the village was one in which the “ khaikar,s ’’ 
■were descendants of old “ Kainis or Khuruis,’’ i.e. old tenants placed on 
the land by the grandees, DOW the hissedars, and not of old proprietors 
■displaced by bhe grantees. The leading cases on the subject which I have 
been able to collect are as follows : 

A~In favour of the Masedars 

(1) Manorabli and others versus Bhairab Dutt. 

Finally decided by Mr, Davis, Commissioner, on February 24, 1903. 
This was Lakhorakot case decided by Mr. Stowell as Agsistant Commis¬ 
sioner against the hissedars, Mr. Stowell’a decisiou was reversed by Mr, 
E, C. Allen whom Mr, Davis, Commissioner, upheld on second appeal, 
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It) was hold that tha khaikara volaabarily allowed bhe hissedars bo 
acquire “ khud" hissedari rights in bhe village and thereby the tenure of- 
the village ceased bo be wholly khaikari and the hissedars acquired the 
right DO succeed to relinquished land. 

(2j Ram Singh and others of Budoli, Aimora, versus Manga Singh 
and others. 

Decided by Mr, Stowell as Deputy Goramissioner, Aimora, on August 
27, 1930. Mr. Stowell held that a representative proportion of the 
khaikara had appeared at a mntacion proceeding and t';sti6ed to their 
acquiesoence in the acquisition of hissedari khndkashb rights by the hisse- 
dar in 1867, He refused to apply the principle ol Debi Dutt uersus 
Prem Singh (mentioned below), as fraud or collusion was not proved; and 
came to the conclusion that the particular land in suit being part of the 
land previously admitted as under the hissedars direct control cither ns 
khndkashb or let to a tenanb-ab-will, must lapse to tha hissadar and nob 
to the khaikari body. 

In making this decision he remarks that “ the tenants of Budoli and 
similar villages are really sub-proprietors. Does bhe acquisition of a small 
khudkasht holding in a sub-proprietary village convert all bhe other sub- 
proprietors into occupancy tenants? I do nob see why it should though 
from the confusion of the term “ khaikar ’’ it has I believe been held so. 

I am nod aware of any direct rulings on the point. 

(3) Roop Singh and others versus Mangal Singh. 

Decided by the Board of Revenue, North-Western Provinces and 
Oudh, February 2, 1904, and mentioned by Mr. Stowell ot page 90 of 
his Manual as follows: 

“ In one of the Lakhorakob cases, that of mauza Buranspani, 
the hissedar did effect bis entry openly. The land, which he gob 
one khaikar to relinquish in his favour was actually in possession 
of another khaikar, Chamla. The latter fought the hissedar up to 
the Commissioner's Court on the question of mutation, but failed 
in this as also in a subsequent suit for the laud. Seventeen years 
later at settlement the khaikari community pub in a claim for the- 
land, bub as Chamla had been holding as a sirtan for If years 
and it was held that the other khaikara must have known of his 
prolonged struggle for the land, their claim failed by reason of 
limitation.” 

(4) Jaman Singh versus Chandra Singh, an Aimora case, 

Decided by Mr. Wyndham, Commissioner, on 29th Ooboher, 1923, It 
was held that the village was before Mr. Beckett’s settlemeub cultivated 
by sirtan tenants, i.e. kainis or khurnis, and nob khaikars. (These two 
classes were afterwards confused together as khaikara.) 

The deseeudants of these kaiuis having allowed the hissedars to gain, 
entry and obtain laud in his own cultivation, the status of bhe village- 
became " kacheba khaikari,” 
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Iq making bkia decision Mr. Wyndharn remarked “ the fact; that one 
hisgedai' has crept into a village cannot be admitted as anfficient to 
change the status of the whole commiiaiby. Ihe whole question is one of 
degree.” Mr. Wyndharn oited Special Civil Appeal no. 6, '’ommisBioner, 
Kumaun,1915 and Q, 0. no. 1247/VII—418, Judioi.nl Civil Department, 
November 13, 1916 (this was the case Khnshal Singh and others Virsua 
Trilok Singh on the decision of which by Mr. Wyndharn as Oommissioner 
the above remark was based, the G, O. being a refusal by the Govern¬ 
ment of the United Provinces to follow a special appeal to the High 
Court), 

B—In favour of the khaileara 

(1) Khnshal Singh versus Lacehi and others. 

Decided by the Board of Revenue, North-Western Provinces and 
Oudh, May 9, 1888, Held that the holding by a padhan-hissedar of 
padhanchai'i land is not a holding of khtidkashb and does not therefore 
break the entity of a pakka khaikari village. 

(2) Dabi Dubb versus Prem Singh. 

Decided by Mr. J, R. Reid, Commissioner, January 9, 1889, and 
manbioued by Mr, S to wall as page 87 of his Manual, 

It was held that a hissadar who oboains by fraud or collusion land 
in a pakka khaikari village is on precisely the same footing as regards 
rights and privileges as any other khaikar and the laud so cultivated is 
not equivalent to khudkasht, nor does it aS'ect the under-proprietary 
rights of the other khaikars. 

(3) Qaui’i Dubb 'tarsus Padrau. 

Decided by the Board of Revenue on May 13, 1891. 

Held that the mare cubry of khu lkasht iu the name of a hissedar in 
a pakka khaikari village, when actual poaeessiou is nob proved, does nob 
change the character of the village, 

(4) Sher Singh tarsus Madhu, Garhwal, 

Decided by Mr. Macnair as Deputy Commissioner, Garhwal, on 
July 18,1895, 

Held that, "even if Che hissedar gets possession of some khaikari 
land in any way by collusiou or otherwise, he does nob beat down the 
khaikars right to inherit the property of childless deceased khaikars, 
He can on such occasions claim no larger share of the deceased’s holding, 
or of the relinquished holding than if he were a khaikar and nob a 
hissedar.” 

(5) Autar Singh and others versus Qulab Singh ail others, of Ubot. 

Mutation case decided by Mr, Stowell as IDeputv Oommissioner, on 
November 19, 1909. 

Held that the process followed by the hissedar of getting a ” ladawa " 
and putcing the usual nominal airtan did not change tha character of the 
village. 
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Appeal from this decisiou was dismissed on a teohnical point by Sir 
John Campbell, 

(6) Bahadur Singh and othors versus Gulab Singh and others. 

Decided by Sir John Campbell, on November 9, 1910. 

Held that the status of residenb-khaikars in a pakka khaikari village 
-was that of under-proprietors. The fact that on different oooasions 
since 1883 the hissedar had obtained small holdings did not alter tlie 
status or right of the kh.aikari body. 

Sir John Campbell here upheld Mr. Sto'vell who was enforcing the 
principles laid down in his Manual of 1907, 

(7) Hari Dutt and others versus Eabi Datt and others of Phasari 
Sabli, Garhwal. 

Decided by Mr. Clay as Deputy Ooraraissionar, on June 24, 1919, 

Held that where hiasedara were recorded under a deoree of court, 

dated 1870, as holding 53^^ rialis khudkasht, the status of the village 

had not been changed. In this case the hissedars had actually obtained 
physical possession of a portion of the land. 

(8) Rabi Datt and others versus Chandra Singh, Garhwal. 

Decided by Mr. Wyndham, on December 20, 1919. 

Held that entry of khndkasht in revenue records in ths name of a 
non-resident hissedar, without his getting actual possession does not 
change the character of the village. 

Mr. Wyndham in making this decision remarked, “ again it is impos¬ 
sible for a hissedar to be called a khaikar tenant of any land he has been 
bold enough to seize and hold himself. It is his khudkasht, and if he 
continues long enough in this course of action and his successors keep 
it up, they destroy and have in Almora destroyed the nature of the village 
and turned it into a kachoha khaikari village.” 

(9) Gulab Singh versus Thaguwa, Garhwal. 

Decided by Mr. Pearson, Oommissiouer, on January 26, 1925. 

Held that an entry of khudkasht in favour of the hissedar in a pakka 
khaikari village does not change the statue of the village, 

This was a complicated case where there was a good deal of doubt 
and conflict of opiniou as to whether possession was actually held by the 
hissedars or not. 

That a number of these rulings are in conflict cannot be denied. 
It is I think clear that no. 1, the old case, decided by Mr. Davis, Com¬ 
missioner, has now been deflnioely overruled, 

A.lso Mr. Wyndham’s obiter dictum seems to overrule previous 
decisions to the effect that a hissedar can acquire pakka khaikari 
right. 
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The general principles deduoible from the above rulings support 
and amplify the principle laid down by Mr. Stowell m his Manual as the 
only equitable basis of decision of such cases but with one important 
exception mentioned below. 

It is now olt.arly settled law that no mere entry of hhudkasht without 
obtaining cultivating possession by the hisaedar and no small invasion 
even though actual possession be obtained, altera the character of a 
village. 

But Mr. Wyndham, though accepting and enforcing the above, has 
twice clearly held that a large and sustained sueoesaful invasion would 
change the status of a village and that this would more easily be done 
in a village in which the khaibars were in origin “ kainis " or " khurnis ’’ 
and not displaced proprietors. 

But Mr. Wyndham made no decision as to the positiou of the 
dividing line between a large and a small invasion, or between a auS' 
tained and a temporary invasion. 

Equity would seem to demand that suoh a dividing line should not 
exist, and that a body of khaikara should not be subject bo a sudden 
change in the whole tenure of their lands through an action hy one or 
two of their members over which they have no control and which might 
taka place even without their knowledge. 

Public policy also appears bo demand similarly that suoh a dividing 
line should not exist owing to its production of an attitude of enmity 
and distrust between hia.sedara and khaikars and to the temptation 
•whioh it holds out to the former to continuo by every underhand trick 
an invasion once begun and bo begin new invasion.^ of pakka khaikari 
villages, not with tho honest intention of buying so much lanrl and 
holding it, bub with the intention of eventually reaching the '‘degree” 
at which the whole pakka khaikari right will be destroyed and ensure 
them an advantage and the kh.aikars a loss out of all proportion to the 
value of the land they may have acquir. d. 

Both Mr, Stowell and Mr. Wyndham and the Board of Revenue 
have clearly re-organized in particular villages that while portions of the 
village land were in the direct control of hiasedars in the remainder of 
the village the pakka khaikari status was unimpaired (including the 
succession of the khaikari body to lapsed holdings). These racognibiona 
have destroyed a conception that was previously prevalent, namely 
the idea that a pakka khaikari village must either be entirely pakka 
khaikari or must suddenly change wholly bo kachcha khaikari. 

It must now be admitted that a number of villages are oerbainly 
not wildly pakka khaikari, and yet a pakka khaikari body exists in 
them whose rights to succeed to lapsed holdings indefinite, and up to 
the present to a major portion of the village are entirely unimpaired. 

In such casoa it would seem appropriate in equity that the question 
before the court should rather be whether the particular land in dispute 
is the subject of pakka khaikari rights, than whether the village is or is 
not a pakka khaikari one, 
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As the acquisition of land under various titles increasoa in these 
villages, the necessity of such a distinction between different parcels of 
land in the same village will increase both in urgency and in extent, and 
similarly public inconvenience will become intolerable if the whole khai- 
kari body is bo be dragged into every petty case by the danger of 
having their tenure suddenly altered through no action of their own 
and by a transaction entirely out of their control. 

There is a farther aspect of the matter which is not very diabiuotly 
covered by any extent rulings, namely the implications of the fact that 
khaikari right is not transferable. 

It appears to me to follow from this fact that khaikari right is no 
more transferable to a hissedar than to anyone else, Mr, Wyndham 
in his remarks referred to in Rabi Datb versus Chander Singh no. B-S 
above supports this view, 

From this it follows that when a hissedar does get cultivating pos« 
session in permanency of a pakka khaikari holding, that holding becomes 
his liissedari khudkasho and not hia pakka khaikari holding. He does 
not in fact with the land acquire any right to be a member of the 
pakka khaikari body, and tho rights of that body ordinarily remain 
unimpaired. The case law appears bo be that tho particular laud 
acquired by tho hissedar becomes his, to do what he likes with, and is 
excepted from the ban on transfer} and that it ceases bo bo a part of 
the land held in pakka khaikari and a holding in it lapses to the bis* 
sedar. Bub the remaining pakka khaikari body succeeds bo all other 
lapsed holding in the village and the hissedar is nob a member of that 
body. 

This condition cootinuos until the invasion becomes so extensive and 
so sustained as to destroy tho pakka khaikari charaoter of the village 
altogether. Since 1904 no invasion in Garhwal has been held to be 
of sufficient extent to break the pakka khaikari status of a village, and 
in the Almora cases that I have been able to obtain the only exception 
to the same rule has been in one village whose khaikars were kainis 
in origin. 

The desirability from the point of view of both equity and public 
policy of maintaining this tcadioioii has been explained above. Bub it is 
impossible for me bo assert that at present such is the law, I am 
bound to follow Mr. Wyndham’s dictum aud consider each case on its 
merits, If a ruling oould be obtained with sufficient authority to 
make it clear that the extent of invasion necessary to break the status 
of a pakka khaikari body is the extent of the total pakka khaikari 
land of tho village, and this could be made widely known, it would be an 
unqualihed boon to Garhwal. 

The following is a summary of the principles which I deduce from the 
rulings and considerations stated above: 

(Ij A pakka khaikari village is one iu which the hissedar had 
no actual cultivating possession in 1862, 

7 
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(2) The lisb given by Mr, Paaw is exbl'emely strong evidence 
though nod absolutely conclusive on this point. 

(3) The mere entry of khndkahst io the revenue papers in favour 
of a hissadar, without his effecting actual cultivating possession does 
not change the status of the village. 

(4) A successful invasion after 1862, and the acquisition of actual 
cultivating possession of land by a bissedar, or conversely the 
acquisition of hiasedari rights by a pukka Ichaikar does nob affect the 
status of the pakka khaikari body in the remaing land of the 
village, except where the invasion is extensive and sustained. 

No criterion h‘'''3 fixed for the decision of what is “ exbenssive 

and sustained invasion.” But each case must be considered on its 
merits. 

(5) Hiasedar in the course of such an invasion does not become a 
member of the pakka khaikari body. 

I now proceed to apply these principles to bho present onso. In 
this case it is admitted that the village was khaikari at Mr. Booket’s 
settlement. The invasion began in 1875, when on the 25th April Dewan 
Singh, a hiasedar got a likbab from some of the khaiknrs in respect of 
Chhutura tok giving one-third share of (hat tok to the hissednr. Mutation 
was obtained. ! ; 

Another likhat, dated May 15, 1875, in which all the khaikara 
except 5 joined, transferred to Dewan Singh Rs.5 revenue-paying sanjaib 
land. I do not make out very clearly exactly what is the meaning of 
this deed, the theory put before me is that the whole of the village 
sanjait 100 nails assessed at Rs.5, and 277 or more nalis of unassessed 
saujait were transfered to Dewan Singh, by this likhat. The likhat says 
that the transferring khaikars will keep their recorded lands but had 
the rest over to him as he has been paying the revenue for it and if they 
need it they will ask for it from him. The likhat asserts that it is written 
■with the consent of all the khaikars p Sahassamian 

The hissedar did not succeed in getting actual possession until 1885. 
In that year July the lath (Revenue Suit no. 279 Dewan Singh versus 
Pattia and others, khaikars, an order was made for Dewan Singh, to be 
put in possession. This was upheld in appeal by Mr. Rose, Commissioner, 
who said that the khaikars having agreed to sell could not deny having 
done so. 

There was also a suit with regard to Chhaturatok, judgment, dated 
February 7, 1887. The panch khaikars sued Dewan Singh and some 
khaikars who had admitted Dewan Singh's claim to one-third of Ohhatura, 

■tok for cancellation of his khudkhast entry in 33, 9/16 nalis (one-third of 

Chaturatokh The khaikara suit was dismissed. The dispute with regard 
to possession went on untiU892. In that year Dewan Singh sued for 
delivery of possession m 277,10/16 nalis sanjaib land (Revenue Suit no. 68, 
judgment delivered on January 29, 1892 ; under the deed of May 15, 
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1875. I'he Dopuby Collecbor brying the case went to the spot aud found 
outsiders in possession of the land who were tenants of Dewan Singh. 
The suit was decreed and formal possession was given. 

Dewan Singh built his own house in Ohaturatok and since then he 
and his successors have resumed some lapsed holdings. From 1886 ouwarda 
the hissedar began to sell his hissadari right to the Ichaikarsand also to 
give lapsed holdings to old khaikars. Bhola Datt the hissedar concerned 
in the present case is one of the old khaikars who bought hissedari rights 
from Dewan Singh, and also bought lapsed khaikari holdings to increase 
his own hissedari. 

This process is exemplified in 1897 when the khaikari holding of 
Daulatii, etc. lapsed owing to failure of issue. Gauga Singh,son of Dewan 
Singh (old hissedar) seems to have sold this lapsed holding bo Bhola Datt 
as khaikari on January 7,' 1897. Persons representing themselves as 
heirs of Daulatu objected to this but failed in mutabiem proceedings, 
(mutation ordered, dated July 10, 1913). The hissedar being adjudged 
to be in possession, 

There are now about 18 of the original khaikars who have become hisse- 
dar.s and 35 or 38 of the old pakka khaikari body still remain in posses¬ 
sion of their pakka khaikari holdings. 

The present settlement muntakhib of 1890-96, shows that 88—13/16 
nalis is khudkasht of hissadars old and new and 152 1/16 nalis is with 
sirtans of hissedars old and new. 

The present case is a claim by [Jmrao Singh and Sarop Singh and 
Kotwal Singh, cousins of Jhankaru a representative of the old pakka 
khaikars who was killed in the war, for a declaration of right in the 
holding of Jhankru as his hairs. 

They say they were joint with Jhankru aud have remained in posses¬ 
sion of his holding throughout. 

But their legal representative admits that it cannot be proved that they 
really held a joint interest in the cultivation with Jhankaru and that 
their succession or otherwise to the holding depends on their position as 
reversionors in a pakka khaikari holding. 

Thus the criterion for deciding the present case is the question 
whether in this village the status of such as remain of the original admit¬ 
tedly pakka khaikari body has been destroyed or not. 

The land in dispute is not a part of any of the various parcels of laud 
which have passed into the direct possession of hissedars. The invasion 
of the village did nob begin until 1875 on paper and 1886 in actual fact. 

In these circumstances I am not prepared to allow that the invasion in 
this village is sufficiently extensive to destroy the sbacua of those pakka 
khaikars who have retained their khaikari land and I hold that Jhankru 
is one of these and that the reversioners amongst the khaikari body are 
entitled to succeed to his holding. 
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I therefore coafirm the hading of the lower court and dismiss the appeal 
with costs, 

A. W. JBBOTSON, 
Deputy Commisswmr^ Garkwal, 

December 4,1925. 


IN THE COUETOF N, C. STIFFE, Esq., o.b.b., i.c.s., 
COMMISSIONER, KUMAUN DIVISION 

Dated December 11, 1926 

SPisoiAL Revenue Appeal no. 11 op 1925-26 

Ehola Dutt and others, of tnauza Kamdai, patti 
Khatli, district Garhwal ... ... Appellants-Defendants. 

verms 

Sarup Singh and others, of the same place ... EespondeTits-Piaintiffs. 


Appeal against order and decree of A. W. Ibbotaon, Esq,, l.o.s,, Deputy 
Oommissioner, Garhwal, dated December 4, 1925. 

Claim for declaration of right in respect of 29 10/16 nalisof land. 

In village Kamdai the hissadar held his khudhkasht of 150 nalis only. 
There is a further holding of 2,015 nalis of the old lihaikars who have 
become khudkttsht hisaadars of that land by purchase of hissadar! rights. 
Held by Mr, StiSe, Oommissioner, that 150 nalis of hissedars kliudkasht is 
not an extensive invasion and does not break the pakka khaikari 
rights and that the holding as hissedars by purchase by the old khaikars 
(of 2,015 nalis out of the total cultivations of 2,490 nalis, should be disre¬ 
garded. When a pakka khaikar buys the hissadari rights in his village 
be acquires no right to interfere in any way with the management of 
the vnlage. He remains a member of the pukka khaikari.body in which 
the right to manage the village rests and does noD acquire any exclusive 
right of management. 

Obder 


1 now have the report of the trial court, dated December 8, supported 
by the evidence of the Land Record Office. In this it appears that 
out of a total cultivated land of 2,490 nalis the hissedar holds in his khud- 
kasht 150 only ; this is obviously not an extensive invasion. The further 
point to which I alluded in my order under reference is this, that there 
IS a further holding of 2,015 nalis of the old khaikars, who have now 
become hissedars, if this 2,015 nalis were considered as an invasion, the 
invasion might be considered extensive j but I do not hold that the pur- 
chase by a member of the pakka khaikari body of the hiasodari rights 
atlects the status of the village. “ 


In a pakka khaikari village the 
to receive tho inalikana; and as this 


_ only right that the hissedar has is 
is tho whole of his right, it is the 
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only thing thati he has to sell. When therefore a pakka khaikar buys 
the hissedari right in hia village, he either compounds for his own mali- 
kana; or if the malikana is payable by other khaikars, he buys the 
right to receive that malikana he acquires no right to interfere in any 
way with the management of the village. He remains a member of the 
pakka khaikari body, in which the right to manage the village rests, 
and does not acquire any exclusive right of management. He can not 
do so, because his vend* rdid notown that right to sell, I therefore 
disregard the hissedari holding by some old khaikars of 2,015 nalis, and 
hold that the invasion of the hissedar to the extent of 150 nalis khudkasht 
is not extensive, and does not break the pakka khaikari right. The village 
being pakka khaikari, Sarup Singh and others have the right to tho land 
in suit. I therefore dismiss the appeal with costs. 

N, 0, STIFFS, 

December 11, 1926. Gommissioner, Kumaun Division. 


IN THE COURT OF A. W. IBBOTSON, Esq., i.o.s,, DEPUTY 
COMMISSIONER, GABHWAL 
December 4i, 1926. 

Revenue Appeal no. 29 op 1925 

Chaib Ram and others, village Sankori Bachnn Syutn Applioanie, 

versus 


Banuwa of ditto ... ,,, ... Bespondenf, 

Held by Captain Ibbotson, Deputy Commissioner, Garhwel, (1) a 
pukka khaikari village is one in which the hissedar has no actual c'llti' 
vating possession in 1862; (2) The list given by Mr, Pauw is extremely 
strong evidence though nob absolutely conclusive on this point; (3) The 
mere entry of khudkasht iu revenue papers in favour of a hissedar with¬ 
out hia effeeting oultivatiiig possession does not change the status of the 
villages; (4) A suoeessful invasion after 1862 and acquisition of actual 
cultivating possession of land by a hissedar, or conversely,the acquisition of 
hissedari rights by pakka khaikars does not affect the status of the pakka 
khaikari body in the remaining land of the village, except when the 
invasion has been extensive and sustained. 

Order 

This is a test case on the vexed subject of the extinction of the 
pakka khaikari status in villages in Garhwal. In view of the record 
operations now beginning the matter is of the very greatest importance 
and this and a second case which has been heard parallel with it have 
been argued at very great length and I have received the most ready 
and persevering co-operation of all the legal practitioners at Pauri in 
the attempt to get together and examine the authorities Qn the subject. 
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The law in this raafcber ia entirely case law and is in the course of 
evolution. 

The disastrous consequences of the confusion in the various applica¬ 
tions of the term khaikar oan hardly be exaggerated and will appear 
in the course of this judgment. 

The accuracy of the historical account of the origin of khaikari 
tenures given by Mr. Stowell at pages 3 to 6 and 62 to 93 of his Manual 
of the Land Tenures of the Kumauu Division is universally accepted. 

Before 1862 the slightest successful invasion by a hissedar of 
pakka khaikari village was sufficient bo destroy the pakka khaikari 
status of the body of khaikars, The period from 1862 to Mr. Pauws’ 
settlement in 1892-96 was a time of considerable confusion which it is 
nnneeessary to describe. 

Mr. Pauw at his settlement drew up a list Appendix XI of his final 
settlement report which is headed “ List of villages in which proprietors 
had DO khudkasht in 1862.” 

This list has since been accepted by the courts as extremely strong 
though not absolutely oonolusive proof of the status of “pakka 
khaikari” of the villages mentioned in it. Since that list was drawn 
up in 1896, the Manual of the Land Tenures of the Kumaun Division 
by Mr. Stowell has been published in 1907. 

In this Manual Mr. Stowell has discussed the question in all its 
bearings and enunciated what appeared bo him to be both tho correct 
legal view and the only reasonable view in equity of the matter, 
But he could nob say that his view was uniformly supported by case 
law, and it does not appear to have been supported with complete 
uniformity since before hia Manual was published. 

But since the publication of Mr. Stowell’s Manual, case law has 
preserved with much greater uniformity the status of pakka khaikari 
bodies, and of all the judgments produced before me there is only one 
dated October 29, 1923, in which the hissedars have been successful in 
breaking down the “ pakka khaikaristatus of the village. 

This is an Almora case decided by Mr, Wyndhain—Jaman Singh 
versus Chandra Singh—and tho village was one in which the ” Kbai- 
kars’ were descendants of old “ Kainis ” or " Khurnis ’’old tenants 
placed on the land by the grantees, now the hisaedor-s and not of old 
proprietors displaced by che grantees. The leading cases on the subject 
which I have been able to collect are as follows ; 

A—In favour of hissadar 

(1) Manorath and others versus Ehairab Datt. 

decided by Mr. Davis, Commissioner, on February 24, 
1903, This was Lakhorakot caso decided by Mr. Stowell as Assis¬ 
tant Com^missioner against the hissedars. Mr. Stowell’s decision was 
reversed oy Mr. E, C. Allen which Mr. Davis, Commissioner, upheld 
on second appeal, 
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Ic was held' that the khaikars voluntarily allowed the Iiissedar 
to acquire “ Khud Hissadari rights in the village and thereby the tenure 
of the village ceased to be wholly khaikari and the hiasedars acquired the 
right to succeed to relinquished land. 

(2) Ram Singh and others versus Mangal Singh and others of 
Budoli, Almora. 

Decided by Mr. Stowell as Deputy Oommisaioner, Almora, on 
August 27, 1903. Mr. Stowell held that representative proportion of the 
khaikars had appeared at a mutation proceeding and testified to their 
acquiescence in the acquisition of hissedari khudkasht rights by the 
hissedar in 1887. He refused to apply the principle of Dcbi Datt 
versus Prem Singh mentioned below as fraud or oollnsion was not 
proved aud came to the conclusion that the particular land in suit being 
part of the land previously admitted as under the hissedar’s direct 
control either as khudkasht or let to a bonsnt-at-will must lapse to the 
hissedar and not to khaikari body. 

In making this decision ha remarks that "the tenants of Budoli 
and .similar villages are really sub.proprietors. Does the acquisition of a 
small khudkasht holding in a sub-proprietary village convert all the other 
aub-piopi'ietors into occupancy tenants ? I do not see why it should 
though (from the confusion of the term " khaikar ” it has I believe been 
held so). I am not aware of any direct rulings on the point. 

(3) Roop Singh and others versus Mangal Singh. 

Deoidedjby the Board of Revenue, on February 2, 1904 and mentioned 
by Mr, Stowell at page 90 of his Manual as follows : “In one of the Lnk- 
horakot cases, that of mauza Buranspani the hissedar did effect bis entry 
openly, The land, which he got one khaikar to relinquish in bia favour 
was actually in possession of another khaikar, Ohamia. The latter fought 
the hissedar up to the Commissioner's court on the question of mutation, 
but failed in this as also in a subsequent suit for the land. Seventeen 
years later at settlement the khaikari community put in a claim for the 
land, but as Chamia had been holding as a sirtan for 17 years and it was 
held that the other khaikars must have known of his prolonged struggle 
for the land, their claim failed by reason of limitation, 

(4) Jaman Singh versus Chandra Singh, an Almora case. 

Decided by Mr. Wyndham, Commissioner, on October 29, 1923. 
It was held that the village was before Mr, Backett’s settlement cultivat¬ 
ed by sirtau tenants, i.e. kainis or khurnis, and not khaikars. (These 
two classes were afterwards confused together as khaikars,) 

The descendants of these kainis having allowed the hissadars to 
gain entry and obtain land in bis own cultivation, the status of the 
village became “ Kachoha khaikari 

In making this decision Mr. Wyndham remarked, “ the fact that one 
hissadar has crept into a village cannot be admitted as sufficient to 
change the status of the whole community. The whole question is 
one of degree ” Mr. Wyndham cited Special Civil Appeal no, 6, 
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Comniissioner, KtiMS'Un, 1915 and no, 1247/VII—448, Indian Civil 
D6paTfcin6n(i, Novoniber 13, 1915 (bhis was tho caso of Khushal Sin^h 
and others veram Trilok Singh on the decision of which by Mr. 
Wyndham as Commissioner the above remark was based on the Qovern- 
menti order being refusal by bha Governmanc, United Provinces, to 
allow a special appeal to the High Court). 

B—In favowr of tl)£ hhaiketrs 

(1) Khusal Singh 
veraus 

Lachhi and others. 

Decided by the Board of Revenue, North-Western Provinces and 
Oudh, on May 9, 1888, 

Held that the holding by a padimn hissadar padhan chari land is not 
holding of khudkasht and does nob therefore break the entity of a pakka 
khaikari village. 

(2:) Debi Dabt versus Prem Singh. 

Decided by Mr. J. R. Reid, Coramis.sioner, on January 9, 1889 and 
mentioned by Mr. Stowell at page 87 of his Manual. 

It was held that a hissedar who obtains by fraud or collusion land 
in a pakka khaikari village is on precisely the samo footing as regards 
rights and privileges as any other khaikar and the land so cultivated is 
not equivalent to khudkasht, nor does it affect the under-proprietary 
rights of the other khaikara. 

(3) Gauri Datt versus Padamu. 

Decided by the Board of Revenue on May 13, 1891. Held that the 
mere entry of khudkasht in the name of a hissedar in a pakka khaikari 
village, when actual possession is nob proved does not change bha charac¬ 
ter of the villags (Sher Singh versus Madhu, Garhwal,) 

Decided by Mr. Maonair as Deputy Goramissioner, Garhwal, on July 
18, 1895, 

Held that even if the hissedar gets pos.session of some khaikari land 
in any way by collusion, or otherwise he does not beat down the kliai- 
kars’ right to inherit the property of childless deceased khaikars. He 
can on such occasions claim no larger share of the deceased’s relinquished 
holding than if he was a pakka khaikar and nob the hissedar.’’ 

(5) Autar Singh and others versus Gulab Singh acd others of 
Ubot, Sainar, November 19, 1909. 

Held that the process followed by the hissedar of getting a 
" Ladawa’’and putting in the usual nominal sirban did nor change the 
character of the village. 

Appeal from this decision was dismissed on a boohnioal point 
by Sir John Campbell. 

fG) Bahadur Singh and others versus Gab Singh and others. 
Decided by Sir John Campbell, on Noyembor 9, uUOlO. 
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Held thab the statua of resident khaihar ia a pakka khaikari village 
was that of under-proprietors. The fact that on different occasions since 
1883 the hissedar has obtained small holding did not alter the status 
or rights of the khaikari body. 

Sir John Campbell here "upheld Mr. Stowoll who was enforcing 
the principles laid down in his Manual of 1907. 

(7) Hari Datb and others'uer’su.s Babi Datt and others of Pherasari 
Sabli, Garhwal. 

Decided by Mr. Clay as Deputy Commissioner, on June 24, 1919. 

Held that where hiasedars wore recorded under a decree of a court, 
dated 1870 as holding 53/11/lG nalis khudkasht, the status of the village 
had not bean changed. In this case the hiasedars have actually obtained 
possession of a portion of land. 

(8j Rabi Datt and others versus Chandra Singh, Garhwal. Decided 
by Mr.Wyndham, on December 20, 1919. 

Held that entry of khudkasht in revenue records in the name of a 
non-resident hissedar without his getting actual possessions does not 
change the character of the village, 

Mr. Wyndham in making this deoiaion remarked, “ again it is impos¬ 
sible for a hLssadar to be called a khaikar tenant of any land he has been 
bold enough to seize and hold himself. It is his khudkasht, and if be 
oontinuos long enough in this course of action and his successors keep it 
up, they destroy and have in Almora destroyed, the nature of the village 
and turned it into a kachcha khaikari village, 

(9) Qulab Singh versus Thagiiwa, Garhwal. 

Decided by Mr, Pearson, Commissioner, on January 26. Held thab 
an entry of khudkasht in favour of the hissedar in a pakka khaikari village 
does nob change the status of the village. 

This was a complicated case where there was good deal of doubt and 
conflict of opinion as to whether possession was actually held by the 
hissedars or nob. 

That a number of these rulings are in conflicb cannot be denied. It 
is I think clear that no. A-1 the old case decided by Mr, Davis, Commis¬ 
sioner, has now been definitely overruled. 

Also Mr. Wyudhara’a obiter dictum seems to overrule previous decisions 
to the effect thab a hissedar can acquire pakka khaikari right. 

Tire general principles deducible from the above rulings support and 
amplify ihe principle laid down by Mr. Stowell in his Manual as the only 
equitable basis of decision of such cases bub with one important exception 
mentioned below. 

It is now clearly settled law that no mere entry of khudkasht without 
obtaining cultiv.abing possession by the hissedars and no small invasion 
even though actual possession is obtained, alters the character of a village. 
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Bud Mr. Wyndham, though accepting and enforcing the above, has 
twice clearly held that a largo and sustained successful invasion would 
chauge the status of a village and ohab this would more easily be done 
in a village in which thekhaikavs were in origin “ Kainis ' or “ Khurnis" 
and not displaced proprietors. But Mr. Wyndham made no decision as 
to the position of the dividing line between a large and a small invasion, 
or between a sustained and a temporary invasion. 

iiquity would seem to demand that such a dividing line should not 
exist. And chat a body of khaikars should not be subject to a sudden 
change in the whole tenure of their lands through an action by one or 
two of their members over which they have no control and which might 
take place even without their knowledge. 

Public policy also appears to demand similarly that such a dividing 
line should not exist owing to its production'of an attitude of enmity and 
distrust between hissedara and khaikars and to the domptation which it 
holds out to the former to continue by every underhand trick an 
invasion once begun and to begin new invasions of pakka khaikari 
villages, not with the honest intention of buyiugso much land and holding 
it but with the intention of eventually reaching the “degree” at which 
the whole pakka khaikari right will be destroyed and ensure them an 
advantage and the khaikara a loss out of all proportion to the value of the 
land they may have acquired. 

Both, Mr. Sbowell and Mr. Wyndham and the Board of Revenue 
have clearly recognized in particular villages that while portions of the 
village land were in the direct control of hissedars yob in the remainder 
of the village the pakka khaikari status was unimpaired inoluding the 
suocesaion of the khaikari body to lapsed holdings, These recognitions 
have destroyed a conception that was previously prevalent, namely the idea 
that a pakka khaikari village must either entirely remain pakka khaikari 
or must suddenly change wholly to kachcha khaikari, 

It must DOW be admitted that a number of villages are certainly not 
wholly pakka khaikari, and yet a pakka khaikari body exists in them 
whose rights to suiceed to lapsed holdings in a definite and up to the 
present in the major portion of the village are entirely unimpaired, 

In such cases it would seem appropriate that onquiry by the courts 
should rather be as to whether the particular land in dispubs is subject of 
pakka khaikari rights, than whether the village is or is nob a pakka 
khaikari one. 

As the acquisition of land under various titles increases in thess 
villages the uecessity of such a distinction between different parcels of 
land in the same village will increase both in urgency and in extent. And 
similarly oublic inconvenience will become intolerable if the whole khaikari 
body is to be dragged into every petty case by the danger of having their 
tenure suddenly altered through no action of bhair own and by a trans¬ 
action entirely out of their control. 
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There is a further aspect of the matter which is not very distinctly 
covered by any extant rulings, namely the implications of the fact that 
khaikari rights are not transferable. 

It appears to me to follow from this fact that khaikari right is no 
more transferable to a hissedar than to any one else. Mr. Wyndham 
in hia remarks referred to in Rabi Datt versus Chandra Singh no. B. 8 
above supports this view. 

From this it follows that when a hissedar does get cultivating posses¬ 
sion in permanency of a pakka khaikari bolding, that holding becomes 
his liissadari bhndkashc and not his pakka khaikari holding. He does not 
in fact with the land acquire any right to be a inember of the pakka 
khaikari body, and the rights of that body ordinarily remain unimpaired. 
The case law appears to be that the particular land acquired by the 
hissedar becomes bis, to do what he likes with, and is eipeeted from the 
ban of transfer. It ceases bo be a part of land held in pakka khaikari 
and a holding in it lapses to the hissedar. But the ramaining pakka 
khaikari body auoooeds to all other lapsed holdings in the village and 
the hissedar is not a member of that body. 

This condition continues until the invasion becomes so extensive and 
so sustained as to destroy the pakka khaikari character of the village 
altogether. Since 1904 no invasion in Garhwal has been held to be of 
snfficient extent to break the pakka khaikari status of a village, and in the 
Alraora cases that I have been able to obtain the only exception to the 
same rule has been in one village whose khaikars were kainis in origin. 

The desirability from the point of view both equity and of public 
policy of maintaining this tradition has been explained above but it is 
impossible for me to assert that at present' such is the law I am bound 
to follow Mr. Wyudham’a dictum and consider each case on its merits. 
If a ruling could be obtained with sufficient authority bo make it olear that 
the extent of invasion necessary to break the status of a pakka khaikari 
body is the extern; of the total pakka khaikari land of the village, and 
tbis could bo made widely known, it w.ould be an unqualified boon to 
Garhwal, 

The following is a summary of the principles which I deduce from 
the rulings and considerations stated above : 

(1) A pakka khaikari village is one in which the hissedar had 
no actual cultivating possessions in 1862. 

(2) The list given by Mr. Pauw is extremely strong evidence 
though not absolutely conclusive on this point. 

(3) The mere entry of khudkast in the revenue papers in favour 
of a hissedar, without his affecting actual cultivating possessions does 
not ehange the status of the village. 

(4) A. successful invasion after 1862 and the acquisition of actual 
cultivating possession of land by a hissedar rip/ii by a hissadar and 
coQversally, the acquisition of hissedar rights by a pakka khaikar does 
nob effect the status of the pakka khaikari body in the remaining land 
of the village where the invasion is extensive and sustained, 
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No criterion has been fixed for the decision of what is extensive and 
sustained invasion ” but each case must be considered on its merits. 

(5) A hiasedar in the course of such an invasion does not become 
a member of the pakka khaikari body. 

I now proceed to apply these principles to. the present case. The 
present case in Sankrori village is an attempt by the hissedars to eject one 
Bannwa whom they assart to ha a sirtan bub he asserts that he is a 
pakka khaikar and nob liable to ejectment. 

The history of the quarrel is as follows: 

Previous to Mr. Beckett’s settlement the village was held by three 
khaikars Akhlii, Thobi and Bali. Akhlu and Bali were always quar- 
relliug and in the critical year of 3862 (IS Pus) Sarabat 1919) Bali left 
the village and gave a ladawa to the hissedars—Madhu, Ganga Ram and 
Lokeshwar of bis 48 nalis of land. 

This ladawa was evidently brought to Mr. Beckett himself for there 
is a note in Mr. Beckett’s own handwri.ting in the taberag in Hindi 
“Bali chhorke chala gaya—^ap khata.” 

The hissedars were then shown as bolding khudknsht in Bali's share by 
Mr. Beckett himself, evidently at the instance of Bali and the hissedars, 

It is certainly not proved that the hissodans then obtained any actual 
possession and the first proof of their possession is when they obtained 
a regular dakhal as the result of a parhibiou in 187S, 

From that time onwards the invasion seems to have continued and by 
the time of Mr. Pauw’s settlement the hissedars are shown in the Mun- 
takhib.as having 58 naliskhudkasht and 58 nalis in tliuir immediate coatrol 
through sirtans. 

It may be remarked (though of little importance), that the hissedars 
had a little padhanchari land in this village before Mr. Beckett's settle¬ 
ment. 

The position is thus as follows 

Hissedars had— 

(1) Padhanchari land 12 nalis before Mr. Beckett’s settlement entry 

of khudkasht in 1862 over 48 nalis but not actual possession, 

(2) Actual possession of small parcels of land from 1876 onwards, and 

(3) By 1892, 53 nalis of khudkasht and 58 nalis held by their 

tenants-at-will recorded ia Mr. Pauw's settlement, actual 
possession doubtful. 

Under these circumstances I have no hesitation in holding that the 
pakka khaikari status of the khaikari body in this village has not been 
destroyed. 

It is not proved that the hissedars have ever obtained aelual cultivating 
possession of the present land in dispute, but on the other hand it has 
remained constantly in the hands of pakka khaikaris. 

In these circumstances the pakka khaikar in possession cannot be 
ejected as a sirtan. ^ 
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1 therefore confirm the finding of the lower court and dismiss the 
appeal with costs, 

A. W. IBBOTSON 

Beceviher i, 1925. Deputy Commissioner, Gurliwal. 


IN THE COURT OF N. C. STIFFS, Esq,, o.b.e., i.c.s,, 
COMMISSIONER, KUMADN DIVISION. 

Dated the oth August, 1926, 

Special Revenue Appeal no. 15 of 1925-26. 

Chait Ram, Maya Ram and Tara Dat of village Sankrori, 

patti Bachansyun, district Garhwal ... ... Appellants- 

Plaintiffs, 

versus 

Banuwa of the same village ... ... ... Respondent- 

Defendant. 

Appeal against order and decree of Captain A. W. Ibbotson, M.o., 
I.C.S,, Deputy Commissioner, Garhwal, dated the 4th December, 

1925. 

Claim for ejectment of tenant from 9, 4/16 nalis in mauza Sankrori. 

Held by Mr. Stiffs that actual cultivation by hissedars since 1876 of 
about 66 nalis and residence in the village since, cannot destroy the status 
of pakka khaikari village (this is the leading case on the subject), 

OuDER 

Chait Ram sues for the ejectment of Banuwa in village Sankrori which 
may or may not be a pakka khaikari village. The success or failure of 
the claim depends on this issue. We have to discuss what is and what is 
not a pakka khaikari village. 

There is no codified law in Kumaun and the question rests entirely on 
case law and on the opinion which Mr. Stowell has expressed on the 
subject. Mr, Stowell was never iu a position to issue rulings as Commis¬ 
sioner but is universally accepted as the authority on the rent law of 
Kumaun, I would first refer to Mr. Stowell’s remarks at the bottom of 
page 84 of his Manual, in which he states that it is entirely wrong, when 
once a hissedar has obtained a khudkasht footing in a village to treat the 
whole character of the village as changed. As he stated elsewhere, it is 
obviously unjust that the status of the whole body of khaikars should be 
changed through the action of possibly one member of that body over 
whom the other members have no control. A good many revenue author¬ 
ities of the division seem to have recognized this principle as just, but 
have not had the courage to break away from a practice sanctioned by 
many rulings, that any invasion of the village by the hissedar is liable tp 
alter the status of the village. The latest rulings of importance are by 
Mr, P, Wyudham, who laid it down that an " extensive and continuous'' 
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laVaaion is required to break the status of tho village ; but be maiutaiiiecl 
that it was a question of degree and failed to suggest any criterion by 
which the question could be decided. 

To the proposition that it must be a question of degree and that there 
must be a possibility of breaking the status of the village, I agree. To 
take the extreme case, one can imagine a pakka khaikari village almost 
entirely ruined, in which the khaikars wished to undertake no further 
responsibilities and absconded. To bind the zamindar to the khaikari 
body under such circarnstauces would be absurd. On the other hand I 
am convinced that the khaikari body requires noore protection than they 
have up to date received. 

So far as I can see there are only two ways in which these pakka 
khaikari villages have originated one is the case of grant made over the 
heads of the original cultivators, in which case the pakka khaikar corre¬ 
sponds almost exactly to the under-proprietor of Oudh. Such under-pro- 
prietoi's undoubtedly call for protection. As Mr. Stowell remarks, if one 
under-proprietor in an Oudh talukdari relinquishes his holding no one 
would even suggest that the other under-proprietors in the village should 
be thereby prejudiced. The second case seems to me to be illustrated in 
the village now in suit. I taka it that in the old days the position was 
very much like the position in the'Tarai and Bbnbar Estates at the 
present moment. Government looked for the most solvent and influential 
man in the neighbourhood, settled certain villages with him and encour¬ 
aged him to acquire tenants. The hissedar, thus created, probably had 
several villages and already had his homo in a settled village. He 
found tenants for the other villages and arranged with them, or it was 
arranged for him by Government that they should pay him certain dues 
and cultivate and manage the village. It was not therefore the hissedar 
who risked his money or expended his labour on reclaiming waste land 
hut it was the body of tenants. The same proposition is probably true 
in tho case of some laggas: the lagga is occasionally pakka khaikari, 
having been established by the khaikars without the help of the hissedar: 
while the village itself is partly cultivated and managed by the hissedar ; 
in it the khaikars are kachcha. The tenants of the new village or lagga 
earned their privileged status by their energy and enterprise, We now 
come to the question whether the hissedar has any right, vrhen the village 
has been established to come in and claim to share che privileges inci¬ 
dental to an esoabh.shed village. I see that Mr, Stowell says on page 3 
with reference to pakka khaikars of the other class that it would 
appear that if the grantee did not at once exercise his right to take part 
of the village into his own immediate oultivation, he was subsequently 
debarred from getting footing there at all and remained entitled merely 
to his manorial due. This seems to me a very reasonable principle on 
which to treat the rights of the hissedar in pakka khaikari villages or 
laggaa established on the other basis. If the landlord is content to play 
the part of an absentee landlord and take no share in the management 
of the village over a term of years, I fail to see why ha should be allowed 
to come in at a later stage, when the village is established, reap the fruits 



C 105 ) 

of other persoa’s energy and enterprise. It appears to me therefore that 
Mr. Wyndham's dictum of “ extensive and sustained invasion ” should in 
every case bo interpreted to the benefit of the khaikari body : and only 
io the most extreme case such as I have suggested above to the benefit 
of the hissedar. So long as the khaikari body are able and willing to 
manage their own affairs the hissedar should not be allowed to interfere 
with them. (Sir Henry Ramsay, quoted on pago 85 ; Stowell.) 

It now remains to consider whether the village now in dispute is or 
was a pakka khaikari village. I agree with the Deputy Coinmissiouer’s 
first proposition, that jprMM/ricie, a pakka khaikari village is one in 
which the hissedar had no actual cultivating possession in 1SG2. I take 
it that the date was chosen because there was a settlement that year and 
there is no doubt that tho actual date should be considered with discretion. 
In this case it is clear that the village was cultivated by a small khaikari 
body of three until that year, when one member of tho body gave a ladawa 
to the hissedar whether the transaction was bona Ude in view of his 
quarrels with the khaikars or whether he colluded with the hissedar is 
uncertain and immaterial. I take it that the village was not entered in 
Mr. Pauw’a list, purely on tho ground that the hissedar was as a matter 
of fact recorded at the settlement a.s occupying land. I note that 
Mr. Pauw’a list, is headed “ list of villages in which propidotora had no 
khudkasht in 1862 ” and nob " list of pakka khaikari villages ’’ from 
which it is clear that he was merely recording facts and nob drawing 
inferences from the same. This view of the nature of the list confirms 
the view admittedly held that tho list is presumptive evidence only of 
the nature of the village and is nob conclusive as to the existence or 
non-existence of a pakka status. In view of what I have said above, 
as to the essence of the criterion being the existence of a culcivation and 
managing hissedar or of an absentee landlord, I entirely agree with the 
Deputy Oommisaiouer's 3rd and 4th propo.sibions. 

The extent of the suecessful invasion in tho present case is summed 
up in the last paragraph of the Deputy Commissioner’s judgment and io 
most clearly docs nob reach the criterion which I have laid down. 

I therefore dismiss the appeal with costa. 

N. 0, STIFPE, 

Gommisaioner, Euviaun Division, 

August 5, 1026. 


IN THE COURT OF N. 0. STIFFS, Esq., o.b.e., i.o.s. 
COMMISSIONER, KDMAUN DIVISION 
Dated August 4, 1926 

Special Revenue Appeal no. 16 op 1925-26 
Gopal Datb and others, hissedars and rauatidars, mauza 

Pokhri, patti Ohalansyun, Garhwal ... ... Appell 


Dewan Singh and others, Panch Khaikars of Milai, 
Kandarsyun, Garhvval 


Appellant^ 

Defendants, 


Respondents- 

Plaintiffs, 
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Appeal agaiaat the order and decree of the Deputy Commissioner, 
Garhwal, dated January 30j 1926. 

Held by Mr, Stiffe, Oommiaaioner, that though Milai and Barsuri 
were granted to muafidara aa a apeeial grant or jagir, still the village is 
pakka khaikari village, in which the khaikars are entitled to all lapsed 
holdings, 

Claim for declaration of right with possession to establish the khaikari 
rights in 60/2/16 nalis of land which defendant got recorded as their 
kh^udkasht. 


Ordeb 

This is a suit by the panch khaikars of Milai village to have settle¬ 
ment entry of khudkasht land set aside in 60 nalis of land. The status 
of the village has been in dispute for many years, and both the lower 
courts have been so busy discussing this point that they have failed to 
deal with the status of the actual land in dispute. A part of this land is 
the land in di.spute in the litigation referred to on pages 86 and 87 of Mr. 
Stowell's Manual, 

The status of the village is peculiar. In fact Mr. Olay has stated in some 
of tho many suits referring to id, that there are only two other villages 
in Garhwal held on the same tenure, Tho village was granted to the 
present mua&dars by Eaja Pradurnan Sah by deed of gift, which definitely 
granted the whole village. ... In other words the village and all 
that is in it, whether nap or benap. Government confirmed the 
grand on the original terms and are no longer the owner of the benap aa 
they are in most other villages in the bills. It is clear from the his¬ 
tory of the village that there were zamindars of the village before the 
grant was made, and this is as clear as a case of under-proprietory right 
aa is possible. There is no doubt therefore that the village is pakka 
khaikari village. I agree, however, with Mr. Mason and other officers, 
who have had to settle dispute concerning the benap land, that the 
customary rights of the panch khaikars in a pakka khaikari village 
are circumscribed by the peculiar terms on which the jagirdars hold. 
It is clear that Government cannot give or recognize the rights which 
they have given to pakka khaikars in other villages, in benap in this 
village in which they have given the benap away. In other respects such 
as lapsed holdings, inheritenoe, etc. the village is pakka khaikari. 

We now come to the particular 60 nalis in suit. This was recorded 
by Mr. Pauw as the khudkasht of the jagirdars. I cannot believe that- 
in a fighting village like this such an entry could have been made surrepti 
tiously; had the khaikars been in cultivating possession of this land ad the 
time when the entry was made, I have not the slightest doubt that 
they would have contested the case to the utmost, in view of the afore¬ 
mentioned rights recognized, and recorded by Government. 
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The khaikara apparently base their claim on certain oral evidence 
that goes to show that they are in cultivating possession of some of 
the land, and that they hold other parts of the land through sirtans, and 
it is argued that this being so they cannot be anything else except 
khaikars on the land. The evidence on the record is too vague to enable 
noe to hold that they do hold this land in kbaikari tenure, and I therefore 
refuse to alter the settlement record. 

At the same time I should like to make clear the effect of this decision 
on the status of the villago which I have already held to be paldca 
khaiirari. I have said that the evidence as to the actual cultivating 
tenure of the plaintiS khaikars in these particular plots of land is too 
vague to prove their claim ; but there is very definite evidence by two 
pat'varis to show that the jagirdars have not themselves been in 
cultivating possession. There is also evidence to show that the sirtans 
pay their dues to the khaikars, and nob to the jagirdars. It is clear there¬ 
fore that viewed as an invasion of a khaikari village, the position shown 
by the settlement record is purely iictibious; there has been no such effec¬ 
tive invasion. In a ease of an under-proprietory tenure of this sort it 
would take a ve^ extensive and sustained invasion bo alter the status 
of the village. The point having been finally entered into and decided, 
the bissedars are advised to enter into friendly relation with the khaikars, 
draw their malkana, and put an end to this litigation. If they do not, 
they will reap little beueHb from their property. In the event therefore, 
the appeal is decreed with costs. 

N. 0. STIFFE, 

CommisBioner, Kumaun Division, 

August 4, 1926. 


Petition No. 12 of 1926-26 

Copy of Board’a Order passed in the case of DewaN Sinqh, applicant 
versus Gopal Datt, respondent, mauza Polchri, patti Chalansyun, 
district Oarhwal 

Application for revision of the order of the Commissioner of Kumaun 
Division, dated August 4, 1925, in the case of declaration of right. 

Beld by Mr, Oakden, Junior Member, Board of Revenue, that the 
muafidar was not in possession of the land in dispute, and that it had 
wrongly been recorded as the muafidar’a khudkashb. He was nob 
entitled to the lapsed holdings of the khaikari of Milai as Milai was 
pakka khaikari village like those of which z'evenue goes to the Qovei'ii- 
meut. 

Ordbs 

This is an application for the revision of an order passed by the 
Commissioner of Kumaun, reversing the concurrenb findings of the 
Deputy Commissioner and Asaisdant Collector of Garhwal. 

The suit was brought by the khaikars of Milai against the muafidar 
for a declaration that they have khaikari rights in 60 ualis of land, which 
they claimed was in their possession, 

8 



( 108 ■) 

The Assistaat Conector found that the village wag a pakka khaikari 
one, that plaintiffs were in possession of the land and were entitled to 
the'declaration. The Deputy Commissioner upheld his decision io a 
well-reasoned judgment but the Oommissiouer, on the strength of the 
entry of the land as khudkasht at the last settlement, reversed these 
decisions and held that the land was khudkasht, though he found that the 
muaSdara neither cultivated it themselves nor received rent from the 
sirtans and in fact that they were not in possession. 

It is urged that the Commissioner’s order is unsupported by evidence 
and that its effeco will he to reduce the village from the status of pakka 
khaikari to that of kaoheha khaikari. 

I will deal first with the second point. The Oommissiouer states 
definitely that there will be no such effect, hut appellant’s fears are net 
without justification, so long as courts accept the unsound doctrine 
that the successful invasion of khaikari right in a pakka khaikari village 
can lead to the permanent reduction of the status of all the khaikars. 

The respondents’arguments also show that the effect disclaimed ty 
the Ooramissioeec will be claimed by them. They eo further and urge 
that the khaikari rights are confined to the area actually cultivated by 
them and that they have no rights outside those oiroumsoribed limits. 
It thus becomes necessary owing to the claims of both sides to deal with 
the situation iu the village. 

The position iu Milai is a peculiar one, The village is held as 
muafi by respondents whose title rests on a gr.ant made in 1792, by 
the Raja of Tehri transferring to their ancestor, a priest, all the rights 
■enjoyed hy him. This grant does not appear to havo been formally 
recognized by the British Government but there has been practical 
recognition though it has never been complete. Thus Government 
baa conceded the right of the muafidar to the revenue, but has never 
lecognized the right to asses that revenue, though such a right was 
undoubtedly included in the grant. The muafidar also owns the hissedari 
rights, as decided at the first settlement. 

Thus they are both muafidars and hisaedars and in the latter capacity 
are limited to the rights ordinarily enjoyed by bissedars and in the former 
to such rights as ate conceded by Government. 

I should explain here that in Kumaun all unoccupied lands and forests 
.belong to Government, that the people are allowed to bring under cultiva¬ 
tion lands in the neigbbonrhood of their existing cullivation on which 
revenue is assessed at the next settlement, that they are not allowed to 
start cultivation, in a new place without permission, and that in granting 
such permission Government consider the rights of user of people of the 
same or of adjoining villages who object that their customary rights will 
suffer from the new oultivalion. 

Now Government have in praotioe admitted the rights of the muafidar 
to the forests of Milia, i.e. as against forest officers, their value was 
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tefunderl fco him, but they have never recognized that the muafidar bad 
any rights which lessened the rights of the khaikars, or took away 
■from them any of the privileges ordinarily enjoyed by the khaikars of a 
pakka khaikaii viNage. It would be carrying recognition to absurd 
limits to hold that the grant of 1792, gave the muafidar rights which 
Government itself does not exercise. In other words the only real 
■differences between Milai and other pakka khaikari villages is that Gov- 
■ernmenb have given up some of their rights to muafidar and that as 
regards their exercise the muafidar is in the position of Government. 
The muafidar does not occupy a position superior to that occupied by 
Government in other pakka khaikari villages, and the rights of the 
khaikars are not inferior to chose enjoyed by khaikars in such villages, 

I quite agree with the Commissioner as to the respect which should 
he showu to settlement entries but in this case there is overwhelming 
evidence that the entry is wrong : 

(1) As regards possession, all three courts agree iu holding 
that the miiaSdars are not in possession, and their findings on this 
point ai'e final. 

(2) In the first settlement the khaikars were recorded as hisse- 
dara, but their status was reduced to that of khaikars on appeal. 
This shows their paramount position and makes it extremely improb- 
■able chat the muafidars would be able to obtain an entry and acquire 
■khndkasht. 

(3) Milai is in the list of villages in which the proprietors had no 
khudkasht in 1892. 

(4) The most striking proof of the wrong entry is to be found 
in the Sef.ilemeiit Officer’s own words. On page 45 of his report 
Mr. Pauw cites Milai as an instance of a village in which owing to 
the absence of any written law on the subject of these (khaikari) 
teriurea, and to the uuscruplousuess and untrnthfuluess of litigants 
authorities are apt bo give decisions oppossed to all recognized 
rights. He goes on do say that Milai is held entirely by khaikars 
who pay revenue to the muafidar, that at the previous settlement 
the khaikars were recorded as proprietors owing bo their independent 
position and he pronounces as “ perfectly preposterous’’ the claims 
put up by the muafidar to khudkasht rights in certain lands 
broken up by a khaikar, though the former “by some means or 
other “ obtained a decree. 

In the face of these strong and definite views it is impossible to 
3)0lieve that the same Settlement Officer could have recorded any laud in 
Milai as khudkasht. 

For the above reasons, I hold that respondents are not in possession of 
■the land in dispute and are nob entitled to khudkasht rights in it and chat 
^the khaikars of Milai have all the rights enjoyed by khaikars in pakka 
khaikari villages iu which the revenue goes to Go-yernmenb. 
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I would therefore reverse tho order of the Oonomisaioner, and restore 
that of the Assistant Colleetor with coats in all courts. Pleader’s fees- 
Rs. 30, 

R". OAK DEN, 
Junior MembsK 

September 19, 1927. 


IN THE COURT OF N. 0. STIFFS, Esq,, o,B,rc,, i.c.s., 
COMMLSSIONER. KUMAON DIVISION 

Baiid August 4, 1926 

Special Rbyende Appeal no. 14 op 1925-26 

(1) Bairagi and (2) Chandra Singh, of mauza Kalgaddi, 

patti Bali Kaudarsyun, district Garhwal ... Appellants- 

Plaintiffs, 

versus 

(1) Musammab Saraswati, (2) Panoham Singh, (3) 

Daulad Singh, of mauza Banekh, patti Kandar- 

ayun, district Garhwal ... ... Respondents- 

Defendants. 

Appeal against order and decree of Lala Prem Lai Sah, Personal 
Assistant bo Deputy Commissioner, Garhwal, dated February 8, 1926. 

Claim for cancellation of a deed of relinquishment, dated May 29,, 
1925, and declaration of khaikari right oyer 64/14/16 nalis in mauza 
Kalgaddi, 

Eeld by Mr. Stide, Commissioner, that the entry of 8/16 nali of khud- 
kasht at Beckett's settlement without actual possession did not aSect the 
pakka khaikari status of the village, 

Ordeb 

In this case the panch khaikars of Kalgaddi (a lagga of Banekh} 
sue to set aside a relinquishment made to the hissedars by one of their 
number, ou the ground that the village is a pakka khaikari one, and that), 
no relinquishment can be made to the hissedar but that any such holding 
should lapse to the panch khaikars. The only issue is whether the village 
is pakka khaikari or not. The village is not iu Mr. Pauw’s list, because 
at Mr. Beckett’s settlement the hissedars had half a nail khudkasht. 
recorded, I notice that the cultivated area of the village was 91 nalis. 
Olhe hissedars live 5 miles away. This small plot of land is recorded 
either as without a tenant, or as cultivated by the resident khaikars. 
This is the first case that I have had in which the question of the original' 
status ol pakka khaikari has been raised. The more usual question is of 
invasion of an admittedly once pakka khaikari village, 1 would refer to. 
my finding in Chet Ram versus Banua, of the 6th instant, in which. 
I have discussed the origin of pakka khaikari villages, at some length. I 
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ta'se it that this ia a very perfect example of the second class of paklca 
khaikari village ; in which the tenants are not under-proprietors, but are 
-entitled to manage their own afifairs without the interference of the 
hissedar, on the ground that the hissedar is an absentee landlord, and 
has never done anything for them. Adhering to the general view which 
I took in that case I hold that the fact that the hissedar managed to 
get 1/40th of an acre recorded as his khndkasht at Beckett's settlement, 
does not alter the obvious fact, and that the village therefore iS a pakka 
khaikari one. I, therefore, accept the appeal with costs and cancel the 
relinquishment and the sale-deed. 

N. C. 3TIFFE. 

Gomvnssioner, Kumiun Division, 

August 4, 192o. 


IN THE COURT OF N. C. STIFFE, Esq., o.b.e., i.o.s., 
COMMISSIONER, KUMAUN DIVISION 

Dated August 8, 1927 

Special Revenoe Appeal No. 17 op 1926-27 
Rup Singh and 37 others, of raauza Walla Qhauyal, patti 

Malla Chaukote, district Almora ... ... A’p’pelianis- 

Plaintiffs, 


versus 

Mohan Singh and others of the same place ... Respondents- 

Dejendants. 

Appeal against order and decree of B. Ruttledge, Esq., i.o.s,, 
Deputy Commissioner, Almora, dated April 9, 1927. 

Claim for a declaration to the effect that the entire village Ghanyal 
Malla is pakka khaikari one and they are entitled to possession on the 
land shown in the revenue papers as khud. 

Held by Mr. StiSe, that in a claim for a declarabiou to the eSecb 
that the entire village is pakka khaikari and that the plaintiff khaikars 
are entitled to the possession of the land shown in revenue papers as 
khud, when there is no possible doubt that the invasion has been so exten¬ 
sive and sustained, that the original status of the village has clearly baeu 
changed, it is hardly worthwhile dealing with all the overt acts of hisse- 
dara ; as the case is clearly barred by limitation, 

Order 

This is a case in which we start with a pakka khaikari village Ghanyal 
Malla; but the admirable judgment of the trial court, Mr. Niblett, who 
has marshalled the whole facts of the case with greatest care, leaves us no 
possible doubt that the invasion has been extensive and sustained ; 
so much that it is clear that the original status of the village has been 
changed, It is really hardly worthwhile dealing with all the overt acta 
of the hissedars as the case is clearly barred by limitadion, One of the 
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first cause? of action that I find was in 1882, the surrender of khaikars' 
and after that Mr. Nibletc has dealt with about half a - dozen instances'^ 
in which thehissedars have exercised hiasedari rights in a way which would 
have been impossible in a pakka khaikari village, I need only allude 
to the order of Sir Henry Eamsay, in which he encru.sted certain land 
that was left vacant to the padhan of the village, that is the hissedav's 
padhan. It is inconceivable that Sir Henry Kamsay would have taken 
this action if at the time he had regarded the village as a p.ikka khaikari 
village. He most strongly ’maintained that the hissedar had no focus 
standi in such a village. 'I he plaintiffs have not a leg to stand on ; and 
the appeal ja dismissed with coats. 

N. C. STIFFS, 

Commissioner, Kumaun Division. 

August 4, 1926. 


ALLAHABAD HIGH COORT 
Miscellaneocs Oasb no. 289 OF 1928 
Dated January 7, 1929 

Present', Mr, Justiob Sen and Mr, Justice NiAMATUtLAii’ 
Qaje Singh and others ... ... Pethioners, 

versus 

Musammat Uchabia and others ... Opposite- 

party. 

Hcfd by Sen and Nkmab Ullah, J., that collaterals of a deceased 
khaikar in a pakkka khaikari village are not debarred from succeeding 
to his share by reason of their not being joint in cultivation with him. 
or his widow. Held further that the mere fact that the khaikari rights 
of a pakka khaikar are not transferable is not enough uo invalidate a 
mortgage as between the mortgagee and mortgagor. The only persons, 
who can impeach it are the panch khaikars. 

Judgment 

NiamcbtulLah, J .—This is a reference by the Local Government under 

rule 17 of the Rules and Orders, relating to Kumaun Division, made on 

the petition of Qaje Singh and others who were plaintiffs in a suit 
brought by them to challenge the validity of a mortgage-deed, dated 
August 18, 1925, executed by Musammat Uchabia, widow of Govind 
Smgh, in favour of Kalyan Singh, and Tika Singh, defendants nos, 3 and 
4, iQ respect of property to which she had succeeded on the death of her' 
husband without issue, a few years before the date of the mortgage. 
The relationship ol the plaintiffs with the deceased husband of Musammat. 
Uchabia will appear from the subjoined pedigree. 

Noib—T he pedigree is given In the original judgment. 

The suit _ as brought is simple. The plaintiff's claim to be the 
nearest reversioners and presumptive heirs of Qobiud Singh, on the death 
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of Musaratnat Uohabia, The alienatioa is impeacbed on the usual ground 
chat it was not warranted by such legal necessity as justifies a mortgage 
by a widow under the Mitakshara form of the Hindu Law, defendant no. 
4 has been impleaded as having attested the mortgage-deed, probably, 
in token of the same having been executed under extenuating circum¬ 
stances. The plaintiffs do not suggest that they formed with the deceased 
a joint Hindu family. 

Written statement filed hy the mortgagees (defendants nos. 2 and 
3) raised two main questions, viz., tl) that the property mortgaged, con¬ 
sisting of lands in a subdivision of the village Sirda and aoowshed 
is part of pakka khaibari tenure in which plaintiffs, as separated collate¬ 
rals, can have no right of inheritance and, therefore, by themselves and 
without joining all other co-sharers of the entire tenure they caunot 
maintain the suit and (2,' that the mortgage was justified by legal necessity 
as shown by the attestation of defendant no. 4, a person equally entitled 
with the ])laintiff. 

The Assistant Oollector of Ranikhet who heard the case in the first 
instance upheld both the pleas. On first appeal, the Deputy Commis¬ 
sioner, and on second appeal the Commissioner, decided only the first 
plea and expressed no opinion on the second which related to the 
existence or otherwise of legal necessity for the mortgage effected by the 
widow, In arriving at a conclusion on the question of the plaintifPs right 
to inherit on the termination of the life estate of defendant no. 1 all 
the three courts considered that it was to be decided in accordance with 
a certain decision which has ruled that • collaterals are not entitled to 
succeed to khaikari tenure unless they were joint in cultivation with' the 
deceased tenant. 

Dissatisfied with the decisions of the Kamaun courts the plaintiff's 
moved the Local Government to make a reference to the High Court for 
the latter’s opinion on the questions arising in the case, one of which is of 
general importance aud likely bo arise in other cases. This reference has 
been accordingly made. 

It may be stated at once that the fiist plea does not relate to any 
family or local cuscom modifying the ordinary Hindu Law to which the 
parties are subject in matters of iuheritance but refers to a peculiar 
incident of the khaikari tenure which, according to the defendant’s case, 
ia lint-ally heritable but cannot descend on the collaterals unless they were 
joint in cultivation with the last male holder or his widow. The judgments 
of the courts whose decisions are questioned are based on that footing. 
The earlier decisions which the courts profess to follow likewise treat 
it as an inci'’ent of the tenure and nob as part of the personal law of the 
holders. 

Whether the tenure in the hands of a male holder is transferable 
to any extenb need not he considered but it may be safely presumed 
that it is a permanent tenure and the holder thereof enjoys absolute 
immunity from ejectment by the proprietor. That it is not limited in 
duration to one or more lives will be equally olaar from auoli mate- 
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riala as are available. I6 ia admittedly heritable by the male lineal 
descendants. Indeed, the defendants’ written statement and the 
judgments of the courts which uphold it unquestionably imply that 
the male holder has an estate of inheritance but that collaterals as such 
cannot inherit, but the whole body of co-sharers in the khaikar tenure, 
Such being the ohataoteriatic of the tenure as alleged by the defendants 
and found by the courts the whole controversy boils down to the 
question whether the tenure being heritable, collaterals, not sharing in 
the cultivation of a deceased holder, are excluded from inberitauce by the 
whole body of co-sharers in the particular tenure. It may be observed 
that the collaterals as such are, excluded but can apparently succeed 
if they are co-sharers in the whole tenure. 

It must be conceded that an incident of such an extraordinary 
character, attaching to an estate of inheritance and so much opposed to 
ordinary notions of natural justice should bo established by cogent 
evidence, Gases of hardship may frequently occur now when separation 
between the sous of the same father and between uncle and nephew is 
common enough, 

Now, an iucidenb of the kind mentioned above may come into existence 
in one of three ways, viz, (1) by statute, (2) by the terms of the grant 
creating the tenure, or (3j by fiumaun custom. 

It was in A,X), 1815 that Kuraaun was annexed to British India by 
conquest. The first settlement was very summary, the second was for 
one year, the third and fourth for three years each, the fifth and seventh 
for five years each, The last of these expired in about 1838 (sic 1823). 
All these settlements were made by Mr. Traill whose long official connex¬ 
ion with the Kumaun region entitled him to be regarded as an authority 
where his pronouncement on a question relating to land tenures in 
Kumaun is to be found. He is freely quoted by succeeding Settlement 
Officers and Mr. Stowell baa made copious and frequent use of his writing. 
The next settlement and the first long-term (20 years) settlement was 
concluded by Mr. Batten in 1840. On the expiry of this terra it was 
followed by another similar settlement made by Mr. Beckett (1861-64), 
but before he could write his report he had to proceed to England 
owing to ill-health and Sir Henry Ramsay, the Commissioner, compiled 
the report of that settlement. The third long settlement was made in 
about 1896 by Mr, Pauw whose report is very illuminating and has been 
made full use of by Mr. Stowell, (I have collected the above information 
from the report of Mr. Pauw, pages 55-58.) It will thus appear that 
we must depend on Messrs. Traill. Batten,Beckett, Sir Henry Ramsay and 
Mr. Pauw for guidance as regards the incidents of a given tenure in 
Kumaun and any one who has had to write on that subject or to decide 

any qu^tion in controversy has relied on the views of one or the other of 

these omoers. 

An idea of khaikar tenures and rules of succession relating thereto 
as also a general conception of the relations subsistiug between the 
proprietors and Government on the one hand and between the 
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propneorts and their subordinate holders on the other can be obtained from 
the following extracts taken from Sir Henry Ramsay's and Mr. Pauw’a 
settlement reports which are largely based, so far as the characteristics of 
the said tenure and rules-of succession are ooncerned, Mr. Traill’s writing 
I was not able to procure any compitation of Mr, Traill himself. 

“ The khaikar, ” says Sir Henry Ramsay, “ enjoys hereditary though 
not a transferable right in the land of cultivators; and on the death 
of a hither the sons generally make a sub-division of the land, which not 
unfrequently reduces the holding of each so much that these khaikars are 
obliged to cultivate other land as sirtans or in paekashtee in some dis- 
atant village, where they make their own term with the proprietor, 
paekashts of longstanding have now assumed the position of khaikars. 
No paekashts are in the position of contractors or sirtans. 

" There is no tenure corresponding to what which is known on the 
plains as zamindari. Where muafi rights which had been undisturbed 
since the conquest of the province existed, they invariably include the 
proprietary right, and the cnltivators are only khaikars. Where proprie¬ 
tary rights which were recognized at the 20 years’ settlement or rights of 
the same kind acquired by purchase existed could they nob he interfered 
with but, with these exceptions, the cultivators have been recorded ns the 
owners of the land they occupy, while tha permanent tenants can never be 
disturbed or interfered with by the enhancement of rent. In fact these 
tenants are in all respects equal to proprietors, with this exception 
that they cannot sell their holding and they pay a small sura in 
addition to the quota of revenue due from the land recorded in their 
names, sirtans must make their own arrangennents. 

*' The only other tenure requiring notice is that which exists in 
some parts of the district. Where whole villages are in possession of 
the permanent tenants khaikars. The proprietor residing in another 
part has no power to incerfere with these khaikars or their land, waste or 
cultivated.'’—(dir Henry R'lm-i'iy’a SeUlemmi Report of 1875, pages 15 
and 16.) 

Mr. Pauw quoting from Mr. Traill gives the following account of 
khaikari tenures ; 

“ Where the laud granted, ” says Mr. Traill, “'was already held in 
property by others, those occupant proprietors, if they continued on the 
estate, sank into tenants of the new grantee, who, moreover, by the 
custom of the country, was permitted to take to one-third of the estate 
into his own immediate cultivatiou or sir. Of the remainder of the estate, 
the right of cultivation rested with the. original occupants, who were now 
termed khaikars or occupants, in distinction from thatwan or proprietor,’ 
In Nagpur there aie a number of villages illustrative of this system, the 
high castes Bartwals, Bhandaris, Rawats, etc,, no doubt the mere recent 
grantees, being the proprietors of the whole village with cultivating rights 
in part only, while the Khasia caste, no doubt the earlier occupants hold 
the remainder of the village as khaikars of the high caste proprietors. It 
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would appear that if bho grantee did not at ones exercise his right to 
take part of the village into his own immediate cultivation, be was subse¬ 
quently debarred from getting a footing there at all, and remained 
entitled merely bo hia manorial dues. Mr. Batten derives the word 
khaikar from khaua, to eat, and kar the royal revenue, that is, be may 
enjoy the land so long as he paya the revenue. Besides the Government 
revenue (sitri) the khaikar was called on to pay to the proprietor various 
dues known as blent (special cash payments) dastur (duos in kind) and 
pithaifan annual trifling cash rent). 

•'The Khurnia were tenants and settled oil the estate by the proprie¬ 
tors, and by long continued occupancy might come to be considered in the- 
light of khailiars from whom indeed they differed little except in the 
nature of the rent to which they are liable, "As the Khurni or Kaini 
according to Mr. Traill paid a higher rent than any other description of 
tenant it was no doubt found convenient to allow him an herdibary 
right to cultivation though .strictly this right belonged only bo the khaikar. 
The land of the childless Khurni would, moreover, naturally revert to the 
pioprietor at his death, and this may not improbably be the reason why 
the khaikar, who in villages where the grantee forbore to take cultivat¬ 
ing possession in the beginning, now entirely exclude his heirs, so that 
on a khaikar in such a village dying without an’heir or even collateral, 
hia laud reverted to the village body of khaikars, should he die in 
village where the proprietor holds land iu cultivating possession, the 
holding passes not to the body of khaikars but to the proprietor. The 
analogy of position between khaikars and khurnis would probably have 
been quite suflScient to establish this custom. Mr. Batten says regard¬ 
ing the khurnis■». "This class of tenants is fast becoming merged into 
that of khaikars. ” It seems doubtful whether during the period of British 
rule they were ever distinguished, as no meutiou is made of khurnis in 
the oldest settlement papers they appear, bo have been treated exactly 
as khaikars, and certainly not only is no distinction, made now, but the 
very name is lost, and it would be impossible to Gnd out whether any 
given khaikar acknowledged for his ancestor a vassal tenant, or a. 
reduced occupant proprietor. Sir Henry Ramsay, however, is said bo 
have acknowledged a distinction between pakka and kaohcha khaikars^ 
having reference, no doubt to the under-proprietary and occupancy rights 
discussed in this paragraph ; and in a settlement dispute relating to- 
Mangaonpatti Dug in the Almora District decided by Pandit Amba Datt, 
Deputy Collector, iu a.D. 1843 the same techuLcal expression ‘ pakka 
khaikars ' is used, 

" The hissedari right is as before mentioned said bo have been an 
introduction of the British rule. The idea of laud without a private 
owner seams to have been repugnant to ibe earliest British Administra- 
tora aud as in the plains the proprietary right was conferred on the 
zamindai's, or revenue collectors, so in Qarhwti I it was conferred ou the 
occupant cultivators unless some one elsj could show that a grant 
of the laud aud not meroly au assignment of the revenue, had been 
made to him. The cultivators were then termed hissadara or co-abarers 
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in tlia estate, and were allowed full rights of transfer in the eultivated 
laud of the village,” 

(Paiiw’a Settlement Report, 1898, pages 33-35, paragraphs 37, 3S' 
and 40). 

" Another kind of resident tenants ” however, says Mr. Traill “ whO' 
rent the land which th; proprietors from absence or other causes are 
precluded from cultivating themselves, have no right of occupancy, either 
acknowledged or prescriptive. The tenants pay their rent either in kiud 
kud commonly at oue-third of the produce or in money, according 
to existing rates or engagements or to former usage. Where there is- 
little demand for the land it is usually let for a moderate money rate, 
which tenure is termed sirtan, that is the renter pays merely sirti.” The 
term sirti meant the Government land revenue proper under the Rajas, 
the original “ agricultural assessment.’* 

(Pauw's Settlement Reports, page 35. paragraph 41), 

It should be borne in mind that the word hissedar has bBcome a 
technionl expression denoting only proprietary co-sharers. 

" At the outset a distinction must he made between khaikars in a 
village held entirely by khaikars, and khaikars in a village in which th& 
hissedars have khudkashb which is the modern form which the under¬ 
proprietory and occupancy rights have respectively assumed. In the 
former case (to quote Mr, J, R. Reid’s words in case of Padrou and 
others of Timlilagga Pali, Khabli versus Qauri Datt and another in an 
order, dated March 28, 1889 as (Joramissioner), the khaikars alone have 
a right to arrange for the cultivation, pasturage, etc., including the- 
succession to land lapsing owing to the death of lieirless of khaikars, 
the breaking up of waste, etc. while the hissedars have no right beyond 
the collection of revenue cesses and padhauchari,” It would be hardly 
necessary to give instances, by quoting cases, of such a well-known 
and well-established principle were it not that owing to the absence of 
any written law on the subject of these tenures, and to the unscrupulous¬ 
ness and untruthfulness of litigaul new authorities are apt merely fmm 
inability to ascerlaiu the correct custom, to give, all decisions absolutely 
opposed to recognized rights, It is sufficient to give one such instance. 
The village of Milai is held eubirely by khaikars, who pay revenue to the' 
muafidar. At the last settlement the khaikar who represent the old 
cultivators who has sunk iucu tenants of the grantee were recorded as 
proprietors in consequence of their independent position. On appeal they 
were subsequently reduced to the pusition of khaikars, But there could 
be no question of their under-proprietary right or the fatt of their holding 
the whole village. Balroukand, the present muafidar, sued a khaikar Lai 
Mani for recovery of possession of land broken up by the latter on the 
ground that it was his khudkasho (a perfectly preposterous plea); a 
similar suit had in fact been dismissed in 1888 and by some means or 
other got a decree. The defendant in appeal pleaded that the whole 
village was in possession of khaikars, and that the muafidar by custom 
could only take the malikana aud had no right to interfere with the 
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cuhirabioD. I he Comtnissioner, however, refused to modify the decision 
<May 5, 1893) and an appeal to the Board of Revenue met with the same 
fate (September 2. 1893) though in the case of Padmu versus Gauri Datt 
quoted above, the Board had themselves decided thab_ the khaikara in 
a similar village were entitled to the possession of land which the hissedara 
had actually partitioned out amongst themselves. The cases Khusbal 
Singh of Dyuna Talk Dorn versus Laclii and others {June 8, 1S89) and 
Gan°gapuri of Mangaon, Dag versus Parsi Sah (December 20, 1893), both 
of vvhioh went up at one time or another to the Board are perhaps the 
leading cases on the subjeet of the holdings of khaikars in villages held 
entirely by khaikars. Bath are Almora cases aud in both the custom 
was held to apply not only to principal but also to lagga villages held 
entirely by khaikars when there was any evidence that the khaikars holding 
represented an old under-proprietory tenure. They both refused to the 
hissedar the right at to reautne the land of an heirless khaikar and in 
both cases it was decided that the land should go to the common body of 
khaikars. The principle is, however, by no means a modern one. Sir 
Henry Ramsay mentions it in the Settlement Report of Kumaun and a 
judicial decision by him to the same efiect exists in Harak Singh of 
(Ghyurkot Sabli versus Dalip Singh and another of Jukani Lagga of 
Bangar Sabli in which the hissedars wanted to divide among themselves 
the unassessed land and unassessed waste land of the village Jukani 
held entirely by khaikars Sir Henry Ramsay ruled ' siaoo all Jukani 
is in possession of khaikars the unmeasured land will not be divided 
amongst the hissedars’ (November 30, 1877) In the case of Banvva 
and another versus Bala Datt of Rauthiya Ohaiansyun in a which 
the defendant a hissedar got a deed of relinquishment from khaikar 
in village held entirely liy khaikars and the plaintiff a kliaikar sued for 
the land, Mr. Ross, Comraissiooer, ruled—‘ The hissedar cannot get 
possession of any khaikar land. If a khaikar wishes to give up any of 
his land it must go to the other khaikars.’ It was also ruled that the 
hissedar had no right to cultivate unmeasured land in the village (April 9, 
1888). Nor does the hissedar improve his position by obtaining by fraud 
or collusion the cultivating possession of land in the village. Ithasbeeu 
laid down in the case of Devi Datt versus Prem Singh and others, decided 
by Mr, J. R. Reid, Commissioner, on January 9. 1889, that a hissedar 
so obtaining land is on precisely the same footing as regards rights and 
privileges as any other khaikar, and that the land so cultivated is nob 
equivalent to khndkasht nor does it affect the undBi-proprietary rights 
of the other khaikars. 

“ In the case of villages in which the hissedars have land in their own 
cultivation or khudkasbt, the khaikar’s land, in the event of his leaving 
no heir, or collateral in cultivating possession, reverts to the proprietor. 
This reversion was noted in the last settlement agreement, though nod 
the reversion to the body of khaikars. In the case of Ude Singh in 1876 
this matter was discussed between Mr. Colvin, the officiating Commis¬ 
sioner, aud Mr, Backett, the latter explaining that the agreement was a 
'mere form.’ " The khaikar may also relinquish his land at any time by 
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a deed of relinquishment (fadaiu-i) executed in favour of his landlord, 
but not to the prejudice of his partners in the holding. Thus in the case 
of Chhoti versus Jiva Nand of Uprainkhet, Bachhonsyun, the plaintiff, 
widow of a deceased khaikar sued co cancel a ladawa given by her eldest 
son to the hissedar defendant, as she had a younger son Sir Henry Ramsay 
ruled: "If Paunlya did not wish to cultivate the land, his younger 
brother had the right to all, and Paunlya bad no right to give it up by 
ladawa." The deed of relinquishment was accordingly cancc-lled (Septem¬ 
ber 4, 1878). 

As regards the right of relatives to succeed no doubt has ever been 
expressed as to the son’s right. The daughter’s right is more doubtful 
though in the case of Musammat Sanni and another versus Prasadu and 
others, Pauri. paCbi Nandalsyun, the plaintiffs used to succeed their 
mother as khaikars, and got a decree which was upheld by Colonel Erskine 
on appeal (May 19, 1890). In former case a nephew had been preferred 
to a daughter and a daughter’s son, even when the latter were supported 
by the proprietor, while still earlier cases had declared the nephew incap¬ 
able of succeeding at all; facts which only show the necessity for a clear 
exposition of existing rulings. The daughter’s right is no doubt a 
highly equitable one, and would apply a fortiori in the case of a Ghar- 
jawain and daughter's son, though it can hardly be said that the rights of 
cither are generally recognized. The fact is than nine out of every ten 
hillmen are hisaedars, and every curtailment of the right of succession 
to the khaikar is co their advantage,, as it brings in more lapsed holdings 
which can now be let out as far better profit than 20 per cent, on the 
revenue. As regards heirs other than desoendancs, the widow has an 
undoubted claim to succeed in the absence of sons, and in this is preferred 
to the daughters. In the case of Rattan Singh versus .Pihanukalu and 
others of iiirwaua Iriaakot, the plaintiff hissedar sued to obtain land 
from the defendants cultivating on behalf of the deceased khaikars 
widow. Sir Henry Eamsay ruled " while the wife of a deceased khaikar 
is alive this claim is inadmissible ’’ (May 9,1872 1 . Collaterals as a rule arc 
only allowed to succeed if they share in the cultivation of the holding (i.e, 
are what is known as shikmi). There are no definite rulings on the 
subject by Mr. J. R. Reid has expressed bis opinion that eection 9 of 
Act XII of 1881 might fairly regulate succession in this case, The right 
of an adopted son to succeed would nod be worth noticing were it not that 
it was denied in several cases by Mr. Ross while Commissioner. Sir 
Henry Ram.say, hoivever, in the case of Kararnp versus Narain Singh 
Kirbhu, Mawalsynn (February 1, 1882), clearly upheld the right of an 
adopted son to succeed, and iu the cases of Sri Ram and another versus Gaje 
Singh of Bhawain, Khatsyun (September 9,1892), and Kirpa Ram uf Gbiri 
Kaphelsyun versus Kedaru (August 1, 1894), this view has been rc- 
afiSrmed, succession by relatives other than those mentioned can take 
place with the consent of the co-sharer but not otherwise but this may be 
regarded rather as a renewal of the kbaikari right than a continuation of 
it. (fauw’s Settlement Report, J898, pages 45, 46, paragraphs 49 and 
50). 
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" The khaikEiri right i? only heritable, nob transferable.’" This was 
definibely laid dawn by Oolouel Fisher, as Commissioner, in the case 
ofSiiraj Singh versus Amardev and others, Gnrasyun (Febrnary 2, 1885), 
page 47, paragrajih 61). 

” The e-jection of khaikars oan only take place on a decree of, court 
whi-.h ia usually only made in case of proved inability to pay the assess¬ 
ment, for instance non-satisfaction of a decree for rent. It thus h.appens 
that the ejection of khaikars ia almost unknown. The hissedar is also 
very cautions in interfering with a khaikari holding unless armed with 
I'ldawi as it generally ends in his being mulcted in cost,’’ (Pauw’s 
Settlement Report, page 48, p.aragraph 51). 

Mr. Snowell had succinctly described the khaikar tenures, their 
origin and incidents in Chapter III of his Manual and defines a 
khaikar as ‘-a psrmaneat tauant with a heritable but non-transferable 
rierht in his bolding and paying a rent fixed at settlement which cannot 
be’altered during the currency of a settlement.” He says in a footnote that 
the heritable and non-transferable character of the tenure wns recognized 
by Mr. Traill as far back as 1829. 

It will appear from these extracts that persons holding under the 
proprietors or hissedars are roughly divisible into two main classes, 
viz. (1) khaikars and (2j sirbans or tenants-ab-will, khaikars who are 
ex-proprietors fall into two categories: (a) Pakka khaikars who hold the 
entire village in which the proprietor has no khudkashb and can only 
recover land revenue and manorial dues from khaikars and [b) kaoheha 
khaikars who hold part of the village, the remaiulng portion being 
cultivated by the proprietor entitled to recover rent from khaikars who, 
utberwise, have a permanent tenure. The word “ under-proprietorhas 
been used to denote the former of the last two but it is materially different 
from the under-proprietary tenure in Oudb, which is heritable and 
transferable in all respects and is recognized as full ownership, There is 
absolutely nothing in the origin of these tenures to justify tho assumption 
that only a restricted ri,ahO of inheritance exists. As a rule a permanent 
tenure not limited to one of more lives is fully heritable. It is quite 
clear that from Mr. Traill down to Mr, Pauw all Settlement authorities 
recognize that a khaikar tenure is heritable without qualification of 
reservation of any kind and a question of its lapsing would only arise on 
total extinction of heirs. The earliest iudication that we can trace of 
the collaterals (who are undoubtedly heirs under Hindu Law) being 
excluded is found in an opinion of Mr. J. R. Reid the Commissioner 
(noted at page 46 of Mr. Panw’s Report) who considered that section 
Dot Act XII of 1881 “might fairly regulate succession in this case.” 
This must have been in or about 1889 when he was Commissioner of 
Kumaun Mr. Pauw quotes an earlier case Suraj Singh versus Amerder 
(February 2, 1885) in which khaikar's right was described as '‘heritable’’ 
not transferabJe. Mr. Pauw pointed out in noting the opinion of 
Mr. Reid, that “ there are no definite rulings on the subject which 
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suggests that he was nob in accord with Mr. Eeid’s view based on analogy 
drawn from section 9, Act XII of 1881. 

Revenue olBoera who administered justice in civil cases in Kumaun 
based their judgments on the equities of each case as it arose and in many 
instances their decisions were not strictly according to Hindu law, see lor 
example cases of daughter, nephew and even adopted son noted by 
Mr. Pauw at page 46 of his report. They are so conflicting that no rule 
can be deduced from them, Indeed they do not profess to be based on any 
rule but on the circumstances of individual cases. 

In deciding the case under reference the Kumaun courts considered 
themselves bound by the decision of the Ooinmissioner in the case of 
TJpan Deo versus Bachi Singh af Thala, Manral Malla Salt (dated July 18, 
1892), I have not been able to get full copy of the judgment but 
portions of it given at page 85 of Mr. Stowell's book show fairly clearly 
that the question in that case related to the right of hissedar to a lapsed 
tenure as against the body of khaikars in a pakka khaikari tenure 
and a reference is also made to the rights of collaterals. The relevant 
passage is this. The custom of Knmaun is believed to be as alleged (that 
is says Mr. Stowell (as regards the hissedar’s not succeeding). But under 
the custom it is understood that collaterals have no prior title to lapsed 
khaikari lands ; such lands lapse to the khaikari community.” No 
evidence of the alleged custom is referred to, How it was under.stood 
" or believed ” to exist is not indicated. I am inclined to think that 
this halting expression of opinion is only an echo of the view previously 
expressed by Mr. Reid to which reference has already been made and 
which is based on an analogy drawn from the provisions of Act XII of 
1881. The decision in Dpan Deo’e case appears to have been accepted 
by courts subordinate to the Commissioner in some subsequent cases and 
copies of judgments in two of such cases are on the file. One of these is 
thejudgmeno of Mr. Dible, Assistant Commissioner, first class, dated 
November 20, 1915, which quotes the judgement of Mr, J, S, Campbell 
in Special Civil Appeal no. 3 of 1913, Tili versus Bhawan Singh, etc., 
Mr. Campbell ruled that in this individual case the plaintids have failed 
CO prove any custom by which land in the possession of a khaikar in a 
purely khaikari village passes on bis death without direct heirs, to the 
Panch Khaikars rather than to collaterals not in joint possession with 
him at the time of his death.” Mr. Campbell uuderlined the words 
which I have italicised in the passage quoted above probably Co indicate 
that he enunciated no general rule. This has introduced a further 
complication, viz. chat in some pakka khaikar tenures the collaterals do 
succeed. Accordingly the view adopted by Mr. Dible aud presumably by 
other ofiBcers was that there exists a presumption that collaterals not 
joint in cultivation with the deceased cannot succeed but that evidence 
an a given ease may show that they have such a right. 

If a question of burden of proof arises and it will arise if a special 
custom excluding collaterals from inheritance as regards a permanent 
tenure is pleaded the party pleading such a custom must have the onus 
laid on it to prove by satisfactory evidence that such oullaterals though 
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heirs under the personal law of the deceased tenant in respect of all 
other assets left by him were excluded from inheritance as regards his 
rights in khaikari tenure. Generally speaking, proof of a custom of 
esclusion in such cases should consist either (1) of e-vidence showing that 
the sovereign authority while granting proprietary rights to others, 
imposed a condition on the resulting khaikar tenure that collaterals not 
joint in cultivation would not succeed in the event of a khaikar dying 
without a lineal male descendant and widow or (2) of evidence of usage 
ancient, uninterrupted, uniform and certain, of exclusion of collaterals, 
such as id considered sufficient in law to override the ordinary law to 
which the parties may he subject. I have already pointed out that the 
rule of succession to a parmanent tenure heritable in its character, is in 
the absence of a statute, terms of grant, if any or valid and binding 
custom to the contrary, is the same as is applicable to other properties 
left by a deceased tenant. 

It seems to me that Kuraaun courts which excluded the collaterals 
in certain cases were either under a misappreheusion as regards the right 
of inheritance possessed by a separated collateral under Hindu Law, 
taking it for granted that separation so far affects his status as to ma^ke 
him a total stranger, or considered that the law as laid down in sect on 
9, Act XII of l881, should be applied as an equitable rule in the 
absence of a custom specifically referring to rights of collaterals. It was 
not however, accepted by offiicers of stancing without demur. I have 
already referred to the remark of Mr. Pauw in reference to the view 
of Mr. J. B, Eeid, Mr. Stowell has likewise commented on it and urged 
its re-coDsideration, He says " As regards succession by heirs of a 
deceased khaikar the same rules have been observed as in the case of 
khaikars in mixed villages. Thus only a limited class of heirs can claim 
to succeed. This is evidently on the analogy of the occupancy tenant’' 
position of the khaikar in mixed villages. It is inequitable on the under- 
proprietary theory and remembering the special charaoter of these 
communities. Succession, in these oases it would seem reasonable should 
be regulated by the ordinary rules of Hindu Law as in the case of 
hissedars. 

" In the case of Upan Dep vtrsm Bachi Singh of Thala Manral 
Malla Salt (order of July 18,189:!), ohe Board applied the rule excluding 
collaterals from any claim to succeed as of right, to a wholly khaikari 
village, but the ruling is not a very po.sitive one, From the phrases used 
in this decision it would seem that the Board were rather tentatively 
accepting a view of the case than laying down a decisive ruling. The 
custom of Kumaun is "they say “ believed to be as alleged, i.e, as regards 
the hissedars not succeeding.’’ But under the custom it is understood 
that oolluDeralfl have no prior title to lapsed thaikari lauds; such lands 
lapse to the khaikari community " otherwise I have found no rulings 
laying down specifically that the same rules must apply to cases of 
inheritance in the villages as are applicable to khaikars in mixed 
villages. There seems, therefore, to be some room for an unfettered 
consdieratioQ of the question by the higher courts (page 8.5). 
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It 19 possible to make an attempt to defend the view of Kumann 
Courts on the ground that the whole community of khaikara in a village 
hold the lands as a corporate body, rights of individuals not being 
recognized, so that if a sole tenant dies, land cultivated by him goes by 
survivorship bo the whole body of remaining khaikars. Such a theory 
is far fetched and no indication in support of it can be rliscoveied in 
any settlement report or judgments of courts. On the contrary a tenure 
of such a character excludes all rights of inheritance and wib admit of 
only survivorship, firstly, in favour of shares in the cubivation and failing 
them in favour of the entire khaikar community of the village. In that 
view a separated son or other male lineal descendant will be in no better 
position than a collateral and yet the unqualified right of a son and 
other male lineal descendants, separate or joint, is conceded on all hands,- 
rights of individual holders inter ae are recognized which militate against 
such a theory. Reports are full of references to partition and where 
division of land is permitted, compensating one co-sharer at the expense 
of another will be very often inevitable. This, again, will negative 
the existence of what would be. technically speaking, joint tenancy 
belonging to a corporate body as distinguished from a tenancy in common 
held by a few individuals. I must, therefore, dismiss this line of argument. 
I have mentioned and examined it because the opposite-party is 
unrepresented. 

‘ The only other question that called for decision was whether, assuming 
the plaintiSs are competent to question the mortgage made by defendant 
no. 1 in favour of defendants nos, 2 and -3 the same is valid and binding. 
The mere fact that the tenure is not transferable is not enough so 
invalidate it as between the mortgagee on the one hand and the 
mortgagor or those bound by her actions on the other. The decisive 
factor, therefore, is whether the mortgage was justified by legal necessity. 
The Assistant Collector in disposing of issue no, 5 says : 

“ Both parties have adduced evidence on this issue. It is admitted 
by both parties that Govind Pingh’s property was self-acquired and it 
is also proved from defendant’s evidence that he built a number of 
retaining walls and also a big compound wall and a house and 
cow-shed. He must have spent a lot of money. Defendent no. 4 
Mohan Singh is also collateral of the deceased, Govind Singh. He is a 
witness to the mortgage-deed which is in favour of outsider. In the 
deed the rukka executed by Govind Siugh is mentioned. The total 
amount of mortgage may have been exaggerated but it looks probable 
that Musammac Uchabia did take a loan to pay up legal debts and ex¬ 
penses. In view of decision of issue no. 2 against the plaintiS, this issue 
is not of much importance. This issue is decided in the affirmative. 
“ In my opinion the finding such as is, is not justified on the grounds on 
which it proceeds. That id is a self-acquired property of Gobiud Singh 
is not relevant. That he must have borrowed money to make certain 
cQUstructiona which he did make is nothing better than surmise. To 
justify such a couclusion there should be legal evideuce. The defendant 
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no. 4 Mohan, a ramotir collateral than plaintiffs, attested the mortgage- 
deed has no value. If examined as a witness, ha might have given useful 
information but this was apparently nob done. Id is only if the presump¬ 
tive heirs who alone are expected to take exception to the alienation in 
question consent by attesting the deed, inference of legal necessity is 
justified. A remoter reversioner cannot by his action bind the presump¬ 
tive heirs. See Eangasami Gounden versus Naohiappa Goundan (1), 

A rnkka alleged to have been executed by Govind Singh was pro¬ 
duced but the Assistant Collector does not treat it as duly proved. He 
relies on it because it is recited in the mortgage-deed. A recital in a deed 
of recent date executed by a Hindu widow is no evidence of the fact 
recited. The learned Assistant Collector throws doubt on the defendant's 
case by observing that “ the total amount of mortgage-deed may have 
been exaggerated but it looks probable that Muaammat Uohabia did taka 
a loan.” The two courts of appeal did not enter into this question. I 
may note that I construe the concluding paragraph of the letter of the 
Government making the reference as calling the opinion of this court on 
all the questions arising in the case and mentioned in the petition to 
which it (the letter) refers. 

In answering the reference I summarize my opinion as below : 

The share of pakka kliaikar tenure and its appurtenances in dispute 
in the case belonged to Govind Singh deceased husband of defendant 
no. 1 in full heritable right and the plaintiffs as bis reversionary heirs are 
not debarred from succeeding to that share by reason of their not being 
joint in cultivation with him or defendant no, 1. 

(2) The finding of the Assistant Collector that the mortgage relied 
on by defendants nos. 2 and 3 was justified by legal necessity is not 
correct. 

Sen, J.—l entirely agree, 

By the court—Let a copy of our judgment be sent to the Local Gov¬ 
ernment in answer to its reference under rnle 17 of the rules and orders 
relating to Kumaun Division made by its letter, dated March 26, 1928. 

IN THE COURT OF N. 0. STIFFE,, Esq,, g.b.e., i.os., 
COMMISSIONER, KUMAUN DIVISION 

Bated January 31, 1929 
Special Revenue Appeal no. 20 of 1928-29 

Salig Earn of village Naugaou, patbi Mawalsynn, district 

Garhwal 


versus 

Jotu and others of the same place 


Appellant- 

Plaintiff, 

Respondent- 

Defendant, 
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Appeal against order and decree of Lala Prem Lai Sah, Additional 
fDeputj Commissioner, Garhwal, dated Octobers. 1928, claim for eject¬ 
ment from 79-4 nalis land in village Naugaon, Maffalsyun, 

Held by Mr. Stiffe, Commissioner, Kamaun Division, that mere settle¬ 
ment entry of a few nalis khudkasht at Beckett’s settlement, and the 
village nob being included in Pauw’s list of pakka khaikari villages with¬ 
out actual possession of the hissedar, does not change the status of a pakka 
khaikari village, Chough the tenant is recorded as sirtan of that land in 
settlement, 

Oedeb 

Salig Ram, plaintifl-appellanb, claims to eject Jotu and others from 79 
nalis of land in village Naugaon. The land in suit is 79-1-16 nalis. The 
only entries at Mr. Beckett's settlement that seem to cover this land are 
two khatas, one of 8-8-16 and one of 19-14-16, both recorded as khud, 
but there is a confusion here in that the 8-3-16 are also included in 
Gopi Sunara’s khaikari khata. Presumably the rest of land consists of 
extension. 

Owing to the existence of this 28/6/16 khud land the village was not 
included iu Mr. Pauw’s list of villages in which the hissedara had no khud 
.at Mr, Beckett’s settlement but all the circumstaaces of the case as record¬ 
ed in the judgments of the lower courts make me agree with them that 
the khud entries are farzi; and that had Mr. Beckett made any difiference 
between pakka and ksoheha khaikari villages he would have held this bo a 
pakka khaikari village. I note that by Mr. Pauw’s settlement the khud of 
the zamindar had dwindled to about 3 nalis, and this uncultivated, I have 
no doubt that the village is a pakka khaikari one, this being so, the 
hissedar had no power to deal with tbe waste land, and to create sirtans in 
the benap. When Nayabad is granted to a khaikar, its status is khai¬ 
kari ; aud 1 take it that the same principle applies to extensions. This 
•8/8/16 nalis was most certainly khaikari at Beckett’s settlement though 
also recorded as khud, aud this leads me to mistrust the classification of 
the 19-14-16 as khud. We have it on record that at that time the village 
was inhabited by three khaikars only. I have no doubt that they held all 
their land on that tenure, The subsequent accretions that have resulted 
in 79-4-16 nalis must be held also bo be a khaikari land. 1 therefore 
agree with the lower courts and dismiss the appeal with costs. 

N. 0. STIFFE, 

November 3, 1929. Commissioner, Kumaun Division, 


Petition no, 13 of 1929-30 

■Copy of Board’s order passed in the case of DHiR.tlA. NaND, applicant, 
versus Debi Datt, respondent, mama Santari, patii Eiihagarh, 
district Almora, 

Application for revision of the order of the Commissioner of Kumaun, 
■dated November 8, 1929, in the case of declaration of right and recovery 
•of possession. 
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Held by Mr. Smith, Junior Member. Board of Rovonue, that transfer 
of khaikar holding in a pakka khaikari village is not void ah initio ; snob 
transaction is not definitily forbidden and it is neither immoral in itself 
nor contrary to the public interest. The only person entitled to challenge 
a transaction, of this nature is the khaikari body as a whole, 

In 1922 the mother of the minor plaintiff transferred his khaikari 
holding to the present applicant by sale-deed. Tho village is a pakka 
khaikari village and the applicant was already a member of tho khaikari 
body. The plain till came forward in 1928 under the assumed guardian¬ 
ship of his uncle to sue for caucellation of the sale-deed for declaraiion of 
his right in the transferred land and for possession thereof. 

The suit falls under aerial no. 9 of group (A) of the first schedule and 
the period of limitation is one year from the date of the transfer. The 
suit was therefore prima Jade time barred. It is true that the .suit was 
filed under aerial nos. 15 and 21 also but it comes primarily under serial 
no. 9 for without cancellation of the transfer the suit couhl not succeed. 

On behalf of the plaintifiE it is cootended that section 6 of the Limitation 
Act justifies the suit. 

This section was made applicable to the Kumaun Rules by a notifica¬ 
tion issued in 1918, It gives a minor the right to challenge a tranaaction 
after attaining majority by a suit which would ordinarily have been time 
barred and numerous rulings have been quoted to the effect that under 
this section suits may be brought on behalf of the minor during his period 
of disability even after the ordinary limitation has run. References may be 
found on page 69 of the Ath Edition of Mr. K. J. Rustamjee’s Commen¬ 
tary on the Law of Limitation. This being so, it must be held that the 
suit lay and that it was not barred by limitation. 

The judgment of the first court is marred by a failure to underataud 
the real position of the parties and the Assistant Collector allowed himself 
to be led astray by a consideration of the part said to have been taken by 
one of the hissedars in the transaction. 

The claim was decreed by the first court but was dismissed by the 
Deputy Commissioner on appeal. It went to the Commissioner in second 
appeal and the suit was again decreed on the ground that khaikari right is 
heritable bud not transferable and chat no sale of such right can possibly 
be allowed.. The suit was pressed on cwo main grounds, the first of which 
was that khaikari right is non-transferable and that the transaction was 
void ab initio. The second was that it had nob been entered into for the 
benefit of the minor. Practically no evidence was given on the second 
point but the facts are .sufficiently clear from the document itself. The 
area transferred was ten nalis odd, equivalent to approximately half an 
acre. The consideration was priwia/acie ample and it is mentioned in 
the sale-deed that the plaintiff's father had left debts and that his mother 
had herself run into debt, in order to maintain herself and her son. It is 
true that mere recital in a deed is not ordinarily sufificient to prove legal 
necessity but in the case of a trifling transaction of this kind it would 
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"be unreasonable to call upon their transferee to produce evidence to 
prove the accuracy of the statement made by the plaintiS’s mother in 
the deed of sale regarding the indebtedness which led her to dispose of 
the small area in suit, 

Sir Henry Ramsay, describing thu position of the pakka khaikars 
said “ They are in all respects equal to proprietors with the exception 
that they cannot sell their holdings and they pay a small sum in 
addition to the quota of revenue due from the land recorded iu their 
names. ” Later on as related on page 92 of Mr, tttowell’s Manual 
Colonel Fisher held that khaikars in a wholly khaikari village cannot 
transfer their holding by sale or gift. Mr. Stowell went on to give 
reasons for doubting the correctness of this view and it is believed that 
the question has never come before the Board for final decision. 

For the purposes of the present case the proposition may be accepted 
that khaikars have no right of transfer but it is to be considered whether 
a transfer made under the circumstances of the present case is absolutely 
void or merely voidable. Such transaction is nob definitely forbidden by 
any law and it is neither immoral nor contrary to the public interest. 
This being the case it must be held that the transaction was not void 
ah initio but that it can be challenged by any person having right to do so. 

The hissedar has no rights m a pakka khaikari village beyond 
receiving the revenue and malikana levied at settlement and when 
khaikari holdings falls in owing to the death of a khaikar without leaving 
any heir the persons who benefit thereby are the surviving members of 
the khaikari body and not the hissedars, 

From this it follows that the only person entitled to challenge a 
transfer of this nature is the khaikari body as a whole. The minor 
plaintiff is also entitled to challenge it if he can show that it was made 
contrary to his interests. This as already shown is in no way established. 

I would therefore hold that the snit was not barred by limitation but 
that no adequate ground has been shown for cancelling the transfer on the 
merits. I would set aside the order of tlie Commissioner and restore that 
of the Deputy Commissioner with costs to the applicant in both courts 
•and pleader’s fee of Rs.l5. 

J. C. SMITH, 

June 27, 1930, Junior Member. 

I AGREE. 

R, OAKDEN, 

July 9,1930. Senior Member. 

IN THE COURT OF L. OWEN, Esq., i.c.s., DEPUTY COMMIS¬ 
SIONER IN CHARGE, RUMAUN DIVISION 

Special Revenue Appeal No. 19 of 1932-33. 

Thobi and others of Mathgaou Kandarsyun, Dewalgarh, Qarhwal, 
versus Dhanna Nand and others, Pokhari, Chalansyun, Garhwal. 
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Held by Mr. Owen, Deputy Oommiasioner in charge, Kumaun Divi¬ 
sion, that a suit for declaration that a village is a pakka khaikari lie» 
in a civil court, the land entered as khudkashb of the hissedar at Pauw’s 
settlement is the hissedars khudkasht and the status of the tenant culti¬ 
vating it is that of a sii'tan. 

Order 

Thobi and others paneh khaikais of village Mathgacn in Gharhwal 
filed a suit against the hissedars of the village in the court of the Sub- 
Divisional Officer, Barahsyun, for declaration that the village was a pakka 
khaikari one and for determination of their class of tenure in respect of 
some 82 nalis of land recorded as the khudkasht of the hissedars 

The court of first instance dismissed the suit firstly because it held 
that it was time barred and secondly because there was insufficient 
evidence to rebut entries of old standing. 

In appeal the Deputy rommis.sioncr held that the village was not 
a pakka khaikari one and that with regard to the area entered as khud- 
kasht the suit lay in the civil and not in the revenue court. He therefore 
dismissed the appeal, 

Since the order now apjealed against was passed the Board of 
Revenue has held definitely that a suit for declaration of the status of a 
village does not lie in a revenue court but in a civil court. The decision 
of the lower court upholding the dismissal of the suit in respect of this 
relief was therefore correct although it arrived at this decision by another 
way. 

There now rema’ns the question of the nature of the tenancy of the- 
land in suit. 

The lower appellate court has held that ibis question cannot possibly- 
come under serial 21, because the land in suit is not tenancy hut 
khudkasht. This is actually the point at issue for the appellants claim 
that the land is not khudkasht at all but i.s in their cultivating 
possession as khaikars. The decision was therefore a prioi’i and based 
on no foundation. There can be no doubt that the paneh khaikars- 
are entitled to bring a suit under serial 21 (6) Kumaun Rules to deter¬ 
mine their status in respect of a tenancy holding held by them as a body 
just as much as any individual can bring a suit in respect of his own 
holding. I distinguish however between such a right and any claim put- 
forward by the paneh khaikars to sue in a respect of land that is not 
strictly joint. Thus in. the land the statns of which is in dispute consists 
of several holdings it is not the paneh khaikars but the individual, 
khaikars only who can .sue under serial 21. lu respect of land of the 
naBure of gaon sanjait however the paneb khaikars could sue as such, 

There is nothing in the file before me to show whether this is a common 
holding or not; moreover the arguments have been confined to the general 
question. But the land is that which in 1915 was included by Mr. 
Kelson, with the esoeption of two fields in the forest. At that time 
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Mr. Nelson who was Forest Settlemenc Officer, paid compensation to the 
hissedars and not to the khaikaris and made a point of leaving outside 
the two fields so that there might still remain some hiasedari land in 
the village. The appellants made no objection then though it is quite 
certain that if the land had been in their possession they would have done 
so. Again at Mr. Pauw's settlement this area was entered as khudkasht, 
and the lower appellate court's order shows that Thobi appellant was 
present during the settlement and made no objection. The entries made 
in the course of a settlement are of peculiar value owing to the care 
taken to ensure correctness and very strong proof is necessary to show 
that they are wrong. In this case I do not find such proof. Reference 
has been made to previous settlement entries but the last settlement 
supersedes completely any previous settlement. 

I am of opinion that there is no doubt that this land is khudkasht and 
that the status of the appellants in respect of it is that of sirtans. The 
appeal is therefore dismissed with costs. 

L. OWEN, 

Deputy Commissioner in charge, 
Knmaun Division. 

IK THE COURT OF W. F. G. BROWNE, Esq., i.o.s,, DEPUTY 
COMMISSIONER, GARHWAL. 

Dated February 7, 1933, 

Revendb Appeal ko. 7 of 1932-38. 

Instituted on Octoberlll, 1933 
Gyanu and Goria 69 others, Tilbara, Talla Nagpur, 

Garhwal ... ... ... ... Appellants, 

versus 

Ranjeet Singh and others of Kothgi, Dasjula, Garhwal Respondents, 

Appeal against the order of P. Lakshmi Datt Joshi, Assistant 
Collector, 1st class Chamoli, Garhwal, dated September 19,1032. 

Suit for declaration of khaikari rights over 202-15-16 nalis in village 
Tilbara for getting the village declared as pakka khaikari village. 

Held hy Mr. Browne, Deputy Commissioner, Garhwal, that a claim 
for declaration of khaikari rights by the panch khaikars of a pakka 
khaikari village in respect of a bolding which was entsred as khndkasht 
at Pauw’s settlement falls under serial no, 16 of the Tenancy Rules and 
is barred by three years’ limitation. Held further that a suit for declara¬ 
tion that the village is a pakka khaikari one hy the panch khaikars in a 
pacca khaikari village falls under serial no. 21, sub-sections (6) and (c) of 
the Tenancy Rules for which there is no period of limitation prescribed. 

Oedee 

Gyanu and others, khaikars of village Tilbara, appeal against the order 
of Pandit Laxmi Datt Joshi, Assistant Collector, 1st class, dated 
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September 19,1932, dismissing their suit against Eanjeefc Singh and others 
(hissedara, respondents) for (1) declaration of appellants’ khaifcari rights 
oyer 97 nalis land and for (2) declaring the village to be a “pakka khai- 
kari" one. 

The lower court found the suit to be time barred and this certainly 
is in so far as it is a suit under serial no. 16 group A of the Kumaun 
Rules, which gives the limitation as 3 years from the date of overtaot of 
infringement of rights. In respect of the area in suit the plaint states 
that at ilr. Pauw’a settlement the respondents party by “chalaki '' got 
the land in suit entered as their khudkasht as sirtani. This allegation 
amounts to one of an overt act of infringement of appellant’s rights 
as it mentions that the entry was the resale of respondent’s act of 
“chalaki” bat tho plaint goes on to say that it was not till April, 1931, that 
appellants learned of the infringement and the respondents took posses¬ 
sion of the land in distpute. Appellants have produced.no evidence what¬ 
soever to the effect that such possession was taken in 1931 and indeed 
I consider that allegation to be entirely false and made in order to create 
a ‘’far 2 i” cause of action. In so far as the suit comes under serial no. 16 
it certainly was time-barred. 

The other plea prays for declaration chat the village is a pakka 
khaikarione. I consider that this may welcome under sub-sections {b) 
and (fl) of serial no. 21 in group A, for which there is no limitation at 
all. The lower court came to no tindiog on this issue, but it seems to me 
equitable that I should do so. The village was entered by Mr. Pauw in 
his list of pakka khaikari villages and Mr, Beckett’s munbakhib shows 
that at the latter’s settlement there was no khudkasht iu the village. It is 
true that in 1884 Ranjeet Singh's father got 60 odd nalis entered as his 
khudkasht by way of a revenue suit but it is a well-established principle 
that such obtaining of khudkasht by a hi.ssedar cannot alter the status of 
a village to chat of a kaoheha khaikarione. I muse therefore hold chat 
Tilbara is still a pakka khaikari village. 

The appeal is allowed in that I declare Tilbara to be a pakka khaikari 
village ; it is dismissed in that I find that the suit was time barred as 
regards declaration of appellant’s khaikari rights over the area in suit. 

Parties will pay proportionate costs. 

W. F. Q. BROWNE, 

Deputy Gommmioner,, :Qarhwal, 


Petition no. 22 op 1932-33 

Copy of Board’s order passed in the case o/ThakuR Pbbm Sins^, etc., 
applicants, versus TriLoK Sinqh, etc., respondents, mauza Malli 
Mahroli, Tallu Ghauhot, pargana Pali, district Almora. 

Application for revision of the order of the Oommissiouer, Kumaun 
Division, dated March 28, 1933, in the case of declaration, 
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neld by the Board of Re\'enue, Doited Provincea, that a revenue 
court had no jurisdiction under serial 16 to grant a declaratory decree to 
the effect that a village is “ Pakka Kbaikari ” village. Held further that 
the court was competent ui:der the wide wording of serial 16 to give auy 
sort of decree which was capable of execution, such as for ejectment, 
cancellation of a doenment relating to the disposal of a holding, with 
or without ejectment and so forth. 

Obdee 

This is an application in revision under section 17 of the Kumaun 
Rent and Tenancy Kules, 1918. It raises some points of importance and 
I have heard counsel at great length. 

The original suit was brought by Trilok Singh and 63 others des¬ 
cribing themselves as khaikars of village Malli Mahroli against Bahadur 
.Siugh and 12 others described as hissedars of Jaspur, 

The suit as originally brought, purported to be brought under Group 
A, Schedule I of the rules, serial 21^{)) and ran as follows: “ ...waste karar 
diya jane kojo asarai wa mudaiyan nethi suda kaghizat mal men darj 
mudaiahano ke khud kasht arazi ko pane ke haqdar hain." 

Which, so far as I can interpret, it means " that the tsnants and 
plaintiffs whose names are mentioned in the plaiut are entitled to the land 
recorded as khudkaaht in the revenue papers in the names of the defen¬ 
dants,” The plaint was subsequently amended and then raa “.waste 

karar diya jane ke mudaiyan kashtakaran Malli Mahroli ke pakke 
khaikar bain dawa wali zamin 130 manza Malli Mahroli Talla Cholot 
phaot khatas nos. 1/13, 1/15, 1/25, 8/3 wa muntakhib khala nos, I 
November 20, 1921 wa 4—9/l6th nalis of Nayabad khata no. I.” 

The plaint stated that the plainti&s were khaikars and residents 
of Malli Mahroli; that the village was a pakka kbaikari village as was clear 
from Beckett's “ hukumnamaio which the hissedars had no kbudkasht; 
that when the Assistant Settlement OfScer came to Tamadaun (presum¬ 
ably nearby) all the asamis were called and the papers were looked through, 
that then the plaintiffs discovered that 130 nalis of land had been 
recorded in the khudkasht of the hissedars by fraud ; that all the lands of 
the village had bjen from the time of their ancestors in the possession of 
the plaintiSs and that the hissedars had never had possession in it of any 
sort; that as a result of the hissedars getting this land recorded in their 
khudkasht the village becomes kacha instead of pakka,; that thereby 
much loss w'onld be caused to the plaintiffs; that the “milkiyat "of all 
jcnd which has been abandoned and of which the holders died heirless 
'belonged do the “ panch khaikaran’’and that the hissedars could not 
interfere with their rights or become “ heirs ’’ of the possession of 
any land and that the cause of action arose in the month of March, 1929, 
when the Assistant tlottlement Uldcer came and the records were ins¬ 
pected. 

The relief claimed was that the village be declared to be a " pakka 
kbaikari ” one and that the defendants have no right to have the lands 
in suit recorded as their khudkasht. 
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The defendantia denied all the allegations of the plaiotitfa. In addi¬ 
tion they pleaded as follows: 

That at Mr. Beckett’s settlement in 1888 (sic) and eren after thatj 
two khaikara namely Udia and Kaliya who had died issneless and 
their khaikari land had come into the khudkasht of the hissedars 
and had been held by sirtana of the hissedars; that after this at the 
settlement of Mr. Goudga some land had been entered in the khud¬ 
kasht of the hissedar, and that on objection being taken by the hissedars 
some newly measured land which had been entered as ” sanjait khaikars ” 
was entered in the khudkasht of the hissedars and that the khaikars bad 
informationof this and that for the plaintiffs to say that they got in¬ 
formation of this in the month of March, 1929, was entirely wrong; 
"that the plaint was time barred ; that the village of Mabroli was not a 
pakka khaikari ” village; that there was khudkasht in it and the 
statement to the contrary was untrue; that a suit for declaration alone 
could not be proaeciitad, and that their suit did not fall within serial no. 
21 of the rules that the court-fees paid were insufiScient and the suit 
ought to be dismissed. 

The last plea seems to have been responsible for the amendment of 
the plaint and the filing of fresh court-fees. 

It will thus he seen that the pleadings were vague and unsatisfactory, 
to say the least. The court framed the following issues: 

1. Are the plaintiSs in possession of 130 nalis of land included 
in such and such khatas? 

2. Is the suit time barred ? 

3. I.s Malli Mahroli a “ pakka khaikari ” village ? 

4. Are plaintifis entitled to have entries in respect of 130 nalis 
as khudkasht of the hissedars cancelled ? 

The 130 nalis in suit are divided over certaiu holdings, to wit, those 
of Udia (2 holdings), Kalia, Dikar and Sobhania, Musammat Lareti, 
and Faqira. It decreed the plaintiff’s suit as regards the holdings of 
Bikari and Sobhania and Musammat Lareti but dismissed it as regards 
those of Udia, Kalii and Faqira and declared the village to be a " pakka 
khaikari’’ village. The suit was held not to be time barred as regards 
the area actually in the possession of the plaintifis; and the plaintiffs 
were declared to be entitled to have the entries corrected in. respect of 
the holdings which were found to be in their possession ; but no order was 
passed for correction of the records. 

The Beputy Commissioner in appeal upheld the findings as regards 
pakka khaikari status and the findings as regards the various entries, 
As regards the question of limitation he wrote: " As I have held in other 
khaikari oases, I hold that the main issue regarding the status of the 
village comes under serial 21 of the group A of the schedule to the 
Kumaun Rule.s and is not barred by limitation. As regards the rest of 
the suit if the claim were to obtain possession of land wrongly reverted 
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to the hissedara, this would be subject to three years’ limitaion under 
serial 16. But as it is, the relief sought is only correction of papers, 
and where this has been allowed by the lower court possession has 
been held to be established, so the question of limitation does not 
arise.” I find it very difficult to appreciate the precise meaning of these 
remarks. 

The learned Gommissffiner held that ” as this ease is definitely with 
reference to rights and status section 21 applies and there is no bar. 
The rest of his judgment deals with the status of the village, whether 
pakka khaikari or not. He dismissed the second appeal. 

Before we proceed further, I would remark that the suit has bceu 
brought by G3 persona who apparently comprise all the khaikars of the 
village. Whereas a suit if brought at all should be brought by the 
panch khaikars, It does not, however, seem to make much difierence 
whether a suit is brought by all the khaikars or by their panch and in 
the absence of any objection on this score, I take the suit to be brought 
by or on behalf of the “ panch khaikars.’’ 

Now it may be conceded that with a piece of legislation so crude as- 
the Kumaun Rules, a variety of interpretations can be put on the various 
wordings found in it. It may be also conceded that the litigation that 
comes before the courts is so much on the border line between strictly 
civil and strictly revenue litigation that courts who deal with both find 
it difficult to distinguish between the jurisdiction vested in them as civil 
courts and that vested in them as revenue courts. But the fiodiugs 
of the lower courts involve propositions to which I find my.self, on pro¬ 
longed and careful consideration, wholly unable to subscribe. 

In the first place, no section or serial of the Rules seems to me to- 
cover a suit for declaration of any sort. Such declaratory decrees are 
usually foreign to revenue courts. They are incapable of execution, and 
in the only cases in which provision is made for them in the Agra Tenancy 
Act, III of 1926 (sections 121 to 123), they have given rise to immense 
trouble and uncertainty. I note in this case that even the first court 
did not give a decree that the names of the hissedars should be expunged 
from the records. Even in serial no. 21, the word '■ declaration ” seems 
to he avoided in favour of “determination’’ though the serial is evidently 
based on section 95 of Act II of 1901. In the second place, the- 
jurisdiclion of the revenue courts is evidently restricted by the rules to 
certain specific suits. There is no provision for alternative relief. 
There was no such provision in Act II of 1901 on which the rules and 
their schedule are obviously based, and in the Agra Tenancy Act of 1926, 
such relief is confined to cases under sections 186, 187, 188 and 44 (vide 
section 192 of the Act). It would not be legitimate to give a relief under 
serial 21, when a suit is brought under serial 16, even if it were possible. 
In the third place, no suit seems to roe to lie under serial 21 all in all. 
Though the wording is vague a reference to .section 95, Act II of 1901, 
which it closely follows, shows that suits are intended for the landholders 
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on the one hand against the tenant on the other and vice versa. No 
provision under that section is made for a suit by a tenant against a 
tenant (unless possibly the tenant sued is a sub-tenant). Khaikars are 
tenants. It wight be urged that the “ panch khaikara” are in the nature 
of laudholdera. But they are not the landholders of the actual occupant of 
the lands in suit in this case ; if they were, there woul i be no need for 
them to bring a suit. The occupying tenant when he is a khaikar 
might bring a suit against the hissedars, bub that would be to acknowledge 
him as the landholder which is in fact what the plaintiffs wish to deny, 
Lastly, the law can scarcely have intended to impose a period of limitation 
with one hand and to take it away with the other, by allowing a suit 
under serial 16 to be joined with one under serial 21 or to give an option 
to the plaintiff to bring his suit under either section. Fourthly, in my 
opinion no person is entitled to sue for a relief to the effect that certain 
entries shall be expunged from the prescribed registers or these, “ cor¬ 
rected under section 33 of the Land Revenue Act’’ entries in these 
registers can only he made under the orders of the Collector and then only 
on the basis of possession; and the Land Revenue Act contemplates 
certain proceeding.s before an entry is made. A decreeholder could only 
approach the appropriate court after he had obtained a decree for formal 
possession at or an acknowledgment of possession ; only then would such 
court order a ohauge in these records. Nor can consequential orders 
involving changes in the “ phant ” which correspond to the khewat of the 
plains districts be passed by revenue courts though they can be in respect 
of entries in other registers, vide R. 0. M., page 99, rule 21. 

'1 he appropriate serial therefore is serial 10. But if a declaratory 
decree is ruled out the question arises what sort of decree did the serial 
intend ? 

Now the wording of the serial says, “a suit by or on behalf of the 
panch khaikars of a pakka khaikari village against a landholder on the 
ground of infringement of their common rights.’’ The relief that maybe 
sought IS not stated but as the decree is clearly meant to be capable of 
execution, the wording must mean that the khaikars can claim any relief 
they like which will satisfy their object. At any rate the wording is wide 
enough to cover such an interpretation. Such relief must be: (1) in 
the case of a landholder who takes possession of any alleged khaikari land 
on the death of a khaikar without heir or heirs which he is not entitled to 
inherit, and cultivates the land himself, a suit lies for his ejectment as a 
trespasser; (2) in the case of a tenant put in by the landholder in similar 
circumstances, for cancellation of the arrangement or ejectment of the 
per.son put in or both ; (3) where a landholder purports to execute a 
document which confers a certain status on some person purpofcing to be 
pud in by himself, for oanoellalion’of sudh document or ejectment of siich 
person or both. If the suit is viewed in this light, the position becomes 
clear. The khaikars start with the allegation that the village is a pakka 
khaikari one, They allege six specific instances in which the landholder 
has infringed their common rights by putting in or letting the land of 
which the holder has died without heir entitled to inherit or which has 
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been nominally abandoned. In each caae the landholder haa exicutiiKl 
a lease in favour of the occupier, but here too the occupier is a relation of 
the outgoing khaikar. The plaintifla do not wish to eject these persons. 
Their suit if it means anything is for formal delivery of possessions to 
themselves of the land of which the landhitlder has taken possession by 
uorainally planting the occupiers thereon as his tenants and in the case of 
the occupierin whose favour a lease has been ereciited, a cancellation of 
the lease and formal delivery of possession to themselves. 

The following issues at once arise : 

1. Is the village of MalU Mahroli a palrka khaikari village? 
(Burden on the plaintiff). 

2. Is the suit time barred in respect of all or any of the holdings 
the overt act of infringement being clearly the putting in of the 
occupier by the land-holder as his tenant ? (Burden on the defendant.) 

If the plaintiffs succeed in proving the first issue there will be no 
need for a declaratiou, the finding will operate as res judicata between the 
same parties. If they fail, no suit can lie under serial 16 because the 
village to which such a suit relates must be a pakka khaikari village. 

I will deal with the second issue first as it raises a point of law. 

The holdings in suit “ reverted " to or were mutated in the names of 
the hissedars as follows: 

1. Udia’s holding of 20/10/16 nalis—in 1888. 

2. Udias’ holding of 18 nalis—in IbOl. 

3. Kalia’s holding 1890. 

4. Dikari and Sobhania’s holding—on 23rd May, 1914. 

5. Musammat Lareti’s holding on May 27, 1927, wrongly given 
in the first courts order as May 23, 1914. 

6. Faqira’s holding—on 14th May, 1929. 

Now I do not propose to enter into the question of fact in revision and 
accept the findings of the lower courts as regards possession of the various 
holdings. In respect of lands however which have been found !o be 
still in the possession of khaikars as such the suit is obviously otiose and 
no question arises. As regards the lands which have been found to be in 
the possession of the defendants or of tenants professedly admitted by 
them, the court says ; “ In respect of which the area which is in the posses¬ 
sion of the defendants the suit is time barred." The issue (no, 2 j was 
therefore found partly in favour of the plaintiffs and partly in that of the 
defendants. The finding discloses great confusion of thought but the net 
result of it must obviously be that the suit is not time barred. I have 
shown above at what dates reversion or mutation took place ; and it is 
obvious the suit would be time barred in respect of all holdings except that 
of Faqira unless good cause were shown to the contrary. This might be 
on the ground that the khaikars had no knowledge of the proceedings in 
" reversion” or " mutation,” But such a plea, as the defendants pointed 
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out, was ridiculous in respect of Udia, Kaila, Dikari and Sobhaoia’s 
holdings of which reversion or mutation took place in or before 1914 ; while 
in respect of Musammat Lareti’s holding they were able to produce 
copies of the mutation orders and the actual proclamation issued records 
of the rest have been weeded out. But there is no reason to suppose 
that the ordinary procedure was nob adopted with regard to them, and 
■mutation of one of them (Udai’s holding of 18 nalis') seems bo have taken 
place at Mr. Goudge’s settlement during some sorb of proceedings in 
attestation. Little douhb is left in my mind that the kbaikars had 
knowledge of what was taking place on each of these occasions they merely 
failed to challenge the action of the hi-ssedars, A similar finding was 
recorded in a similar case in respect of the village of Dhaniyalin, a judg¬ 
ment copy of which is on the file. There remains Faqira’s holding which 
was mutated on March 14, 1929. This suit was brought on May 3, 
1929 or very shortly afterwards. In respect of that holding it is obviously 
within time, I strongly suspect that the kbaikars knew very well that 
.tlie suit lay in respect of that holding only and that the other holdings 
■were only thrown in to strengthen their case. The net result is that the 
suit was definitely time barred in respect of all but Faqira's holding. 

I now come to the second issue. 

In the district of Qarhwal, I understand that there is an authentic 
list of “ khaikari and kacha khaikari villages ” prepared at settlement, but 
that there is no such list in Almora. Tne criterion of a pakka khaikari 
village as given me by learned counsel for the plaintiffs are : 

1. That the village must have been entirely iu the possession of 
kbaikars originally.” “ By originally ” is meant according to him at 
the settlement of 1872, 

2. That the village is included in the list of pakka khaikari villages, 

3. That the hissedars cannot add to the khaikari body, 

4. That no Nayabad grant can be made to a hissedar. 

5. That when a khaikar dies issueless, his holdiug reverts So the 
kbaikars and is at their disposal, 

6. That leases are nob given by, or relinquishments made iu favour 
of the hissedars, 

It has, however, apparently been judicially held that a “ pakka 
khaikari ” village can become a " kacha khaikari " oue. |At the same time 
it has also been judicially held in numerous oases before the highest 
tribunal in Kumaun that this can only happen as the result of “ invasion " 
of the rights of the kbaikars and that these "invasions'', must be 
extensive and " sustained,’ This positiou must be accepted though 1 
would remark that cases of kbaikars dying issueless or without heirs 
■entitled to inherit or abandoning their holdings cannot ordinarily be 
frequent, and therefore tbs opportunities for "invasions” by the hissedars 
■cannot be many and the test seems bo be an inadequate one. Judged 
■by these tests what is the position here ? 
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1. Ib is not denied that at Backett's settlement (1864—72) the 
whole Tillagewas held by khaikars. 

2. Evidence has been given to show that the name of this village 
is entered as a pakka khaikari one in a list of khaikari villages prepared 
■in 1883. The validity of this list has been impugned on the ground that 
it is not one prepared under the authority of an officer empowered to 
■prepare such list. The fact remains, however, that the name of the village 
appears in such a list, that the list was prepared by a revenue officer 
•apparently in the course of his official duties and that the list was 
produced in court from proper custody. This is a relevant fact. 

3. The defendant hissedars have not added to the khaika'^'ri ody as 
far as the evidence goes at least in the past. They produced a registered 
■deed of relinquishment executed in their favour by one Musammat Saduli 
and another of conferment of khaikari rights on one Dhan Singh executed 
by themselves. But both these documeuts are dated April 12, 1929, 
just before the institution of the present suit, and their value therefore 
has to be heavily discounted. These doenments seem to represent recent 
attempts on the part of the hissedars to strengthen their position. 

4. A copy of an order of court has been produced by the defendants 
{Ex. L on the file) to show that a Nayabad grant was made in their 
favour. It is an order sanctioning extension of cultivation of 100 nalis in 
favour of one Mangal Singh, one of the hissedars (now dead) of the village 
■dated so far as 1 can make out, August 25, 1905. It is very vaguely 
worded and the circumstances in which it was passed have nob been 
adequately explained. Obviously such an order might be passed without 
the khaikars knowing anything about it, and ib is nob known whether it 
was ever acted on. 

6. The only relinquishment proved is that made by Musammat 
Saduli which has been dealt with under (3) above. There remains no. 5. 
In all six cases quoted by the plaintiffs, their contention is that the persons 
in possession are in fact heirs in some form of the deceased or abandoning 
■khaikars who originally held. In two cases, viz, those of Dikaria and 
■Sobhania and Musammat Lareti, the finding of the courts is in favour of 
the plaintiffs; in the remaining three it is in favour of the defendants. 
I should like to point out at this stage that the actual findings with 
■exception are negative or unsatisfactory. In the case of both Udia’s holdings 
the finding is that they are in the possession of the sirtans of the defendants 
without saying who the occupiers are. The same finding is given in 
respect of Kaliya’s holding. In the case of Musammat Lareti's holding the 
finding is " the defendants have failed to prove that Dikari and 
.Sobhania are their sirtans,’' This is a mistake for Dewani and Narpati 
who were admittedly in possession and related to Lareti. In respect 
of Faqira’s holding there is no finding at all as regards the occupier, it is 
found to be “ in the possession of the defendants ’’ but ib is certainly not 
being cultivated by any of the defendants. Only in the case of Dikari 
and Hobhania’a holding is there a positive finding. The land in these 
holdings is sometimes spoken as having been " reverted ’’ to the hissedars 
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and sometimes as having been mutated in their names, as if these were 
the same thing. The use of these words as interchangabla ia only likely 
to lead to concision if their use does nob cause actual oonfnsion of mind. 
However the net result of the findiugs of the lower courts by which I am 
bound in revision is that only in three cases have the defendants proved a 
successful''invasion of the khankari rights.” These invasions were separat¬ 
ed by long intervals and covered some 64 nalis out of a total of over 1,900 
nalis. They cannot therefore be said to be either “ extensive or sustained.” 
They are not sufGcient in themselves.s, therefore, to reduce the status of the 
village from a pukka to a kacha khaikari onn. In addibiou to the above, 
however, the defendauts (1) have produced evidence to show that the name 
of the ghar padhan of the khaikars was removed from the phant of khaikars 
and replaced by the name of one of the hissedars as far back as 1873 under 
an order of Sir Henry Ramsay ; and (2l urged that the khaikars have not 
proved that any one of themselves was ever a padhan. But the precise 
eBect of this order is obscure as is also the intention of the court which 
ordered the change. lam unable therefore to hold that these pleas, even 
though apparently true, materially strengthen the defendant’s case. I 
accordingly agree with the conclusions of the lower court, viz. that the 
village and its status has not been reduced to that of a kacha khaikari 
one, A suit by the plaintiS therefore lay. 

My hudings therefore are ; 

J'irafZj/—That the suit was correctly brought under serial no, 16 of the 
schedule to the Kumaun Tenancy Rules of 1918; and that serial no. 21 
does not apply to such cases. 

Secondfy—That a revenue court had no jurisdiction under serial 
no, 16 to granta declaratory decree to the effect that a village is a " pakka 
khaikari ” village. 

Thirdly —the court was competent under the wide wording of 
serial no, 16 to give any sort of decree which was capable of execution 
such as for ejectment, cancellation of documents relating to the disposal 
of a holding, with or without ejectment and so forth; but that it was 
incumbent on plaintiffs under that serial to state the relief to which they 
thought they are entitled ; and incidentally to stamp it with the proper 
court fees accordingly. 

Fourthly —That the suit was definitely timebarred in respect of all 
the lands in suit except that of Faqira’s bolding. 

Fifthly —That the village of Malli Mahroli was originally a “ pakka 
khaikari’’ village and that its status has not been altered by the 
“ invasion ’’ of the hissedars as disclosed in evidence as the proved 
” invasion a ” do not satisfy the test of “ extensive ” and sustained 
" invasions ” which have been judicially held to be necessary to change 
the status of such a village. 

In the result, the decree of the lower court's declaration declaring the 
village to be a pakka khaikari one, aud allowing the suit in respect of 
Dikari and Sobbania and Mst, Lareti’s holdings will have to he set aside, 
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the latter on the ground of limitation. The decree in so far as it 
dismissed the suit ia respect of tJdai and Kaliya’s holdings will be 
upheld both on the ground of possession and on the ground of limitation ; 
while in respect of Faqira’s holding it will be upheld on the ground of 
possession. 

Lastly, no consequential orders to make corrections in the prescribed 
registers being possible under the law, the finding of the court of first 
instance on its issue no. 4 to which as a matter of fact no effect was given 
in the final order passed will have to be set aside. 

I would therefore allow the application in revision and set aside the 
order of the Commissioner, upholding the order and decree cf the two 
lower courts, leaving the panch khaikhars in a position to challenge the 
next invasion, if any, of their common rights by the hiasedars. 

As the plaintiffs only win their suit in part and have been greatly to 
blame for not challenging the invasions of their common rights from time 
to time as’they occurred within the period of limitation, I would let the 
parties bear their own costa. 

D. L. DRAKE-BEOOKMAN. 

A. C. HOLMES. 


In conclusion 1 would say that evidently the remarks made in 
Stowell'a Manual, page 18 of following section 5 are still true and demand 
the attention of the courts in Kumaun, The suit has been very badly 
framed, It is the duty of the courts to examine the parties who are 
largely ignorant of their rights and duties and of the intricacies of the law 
carefully and make them disclose for what relief they are suing; to coma 
to clear and precise findings and to take care to grant decrees which are 
of value to the successful parties, the object of all litigation being to settle 
finally, as far as this is possible, the matters at issue between the parties. 

D. L. DBAKE-BROCKMAN, 

September 16, 1935. Senior Member. 


I WOULD nob go so far as to say that no section for serial of the 
Eule seems to cover a suit for declaration of any sorb. A suit can be 
brought for determination of any incident of a tenancy, and there seems to 
me to ba no substantial difference between determination and .declaration 
in snch a case. The present suit however was not under section 21 at 
all, 1 agree with my colleague’s finding. 


ir 


September 22, 1933. 
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IN THE COURT OF L. OWEN, Esq., i.c s . DEPUTY 
COMMISSIONER IN CHARGE, KUMADN DIVISION 
Bated March 17, 1934 

Special Revenue Appeal no. 1 op 1933-34 
Instituted on October 12, 1933 

Appeal against the order of J, F. Sale, EsQ., I.c.s., Deputy Commis¬ 
sioner, district Almora, dated I'lth August, 1933. 

Padma Pati, Khima Nand and others of 
village Khanolia, patti Talla Dora, district 
Almora ... .. ... AppsUanta-Plaintip, 

versus 

Ram Datt, Har Dabt and pothers of the same 

place ... ... ... Reapondsnts-Defendanta. 

Claim for declaration of a sale-deed null and void and recovery of 
possession of the land under sale under Kumauu Tenancy Rules. 

Held by Mr. Owen, Commissioner, that if the old kliaikars of pakka 
khaikari village buy out the hissadari rights from the non-resident hisse- 
dars, the land oannot be their khudbasht but continues to be their 
khaikari; nor can the status of the village be affeotsd by it. Held further 
that three instances since 1899 in which khaikari holdings lapsed to the 
hissedar cannot be called sustained and extensive invasion by the hissedars 
so as to change the status of the village. 

Order 

This is an appeal from an order of the Deputy Commissioner, Almora. 

A brief history of this case is necessary in order to understand the 
points at issue. In March, 1932, Ram Datt, Har Datt and Tika Ram of 
Khanolia village in the Almora District executed a deed of sale of some 
land in favour of Baijnath, Kulomani and Kantmaui of the same village; 
whereupon the present appellants filed a suit under serial no. 9 of Schedule 
I, Group A, Kumaun Tenancy Rules, for cancelling this transfer which 
they claimed was illegal and recovering possession of the land. 

It should at this stage be explained that the appellants are recorded 
hissedars of Khanolia village while the respondents are khaikars of the 
same village. The question of the status of the village thus becomes im¬ 
portant for only if it is kachcha khaikari village have the hissedars a right 
to resume the land. If the village is a pakka khaikari one any land that 
is abandoned for any reason by a khaikar reverts to the general body 
of khaikars. The scatus of the village has therefore got bo be decided as 
a preliminary to deciding the main point at issue. 

My attention has been drawn to the Board of Revenue’s ruling in 
petition no. 22 of 1932-33 in which it has been held that the body corporate 
of khaikars cannot sue in the revenue court for a declaration that a village 
is a pakka khaikari village but must go to a oivil court. That case has 
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nothing in common with tho one now before me. Here the determination 
of the status of chi village is only incidental and would not have bsen 
considered at all were it not essential that a decision should be arrived at 
in order that the real point at issue might be decided. The decision of 
the revenue courts with regard to the status of the village is therefore in 
the nature of a summary finding which does not prevent the aggrieved 
party from going to the civil court for a proper declaration of status. I 
would therefore rule that the suit was correctly brought under serial no. 9 
and that the lower courts were right in enquiring in a summary manner 
into the status of the village. 

Coming to the facts of the case the claim of the appellants is that 
the village is a kachcha khaikari one; that respondents are kachcha 
khaikars and that therefore they have no transferable rights, that where 
such a transfer takes place it is illegal and the hissedars are entitled to get 
the transfer cancelled and can moreover resume the land. Both the 
lower courts have held that the village is a pakka khaikari one and that 
therefore the appellants have no rights to the relief which they have 
claimed. The arguments have been on the same lines as in the lower 
courts and are to the effect (1) that the village never was a pakua khaikari 
village and (2) that as the hissedars have acquired a large khudkasht 
area it can no longer be a pakka khaikari village. 

With regard to the first point it is quite clear from the papers that at 
the time of the first settlement in 1845 the entire land was cultivated by 
khaikars and the hissedars collected the malikana of the village in full 
from those khaikars, iloreover the village had a ghar padhan which is 
generally the mark of a pakka khaikari village. I agree therefore with 
the lower courts that the village was undoubtedly a pakka khaikari village 
in 1845, 

Some time before 1883 some of the khaikars’ ancestors of the present 
appellants bought up the hissadari rights in the village and in 1883 there 
was another partition of the village for the purpose of giving each party 
the right to his own malkana. Lands cultivated by the new hissadars 
were now recorded as khudkasht. 

Ibis important at this stage to consider what the status of the new 
hissedars was. In this case it was not ths hissedar who had successfully 
made an entry in the village but the khaikar who had absorbed the hisse¬ 
dar. In my opinion there is a world of difference between these two 
occurrences, A khaikar who has acquired the hissedar’s rights is none 
the less a khaikar for that reason. His status is not that of a hissedar 
with khudkasht rights but of a khaikar with hissedari rights. In my 
opinion such a khaikar can never deprive his fellow khaikars of the rights. 
IE it were once admitted that he could, no pakka khaikari village in 
Kumaun would be safe. This is also the view of Mr. Sbowell (Manual, 
1928 Ed., P. 103, penultimate paragraph of section 15), There is 
apparently no ruling on this subject and I therefore re-affirm the prin¬ 
ciple that a khaikar who acquires hissedari rights remains a khaikar and 
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that his hissedari rights cannot adversely alfect the rights of other khai- 
kars in the village nor can they operate to aflect the status of the village, 

It follows from the above that the increase in the recorded khudkasht 
of the hissedars cannot influence this court in deciding the status of the 
village for the so-called khudkasht is not hissedar’s khudkasht but khaikari 
khudkasht. The only question that remains is whether there has been 
"a process of extensive and sustained invasion.'' Altogether there have 
been only three instances quoted in which a khaikari share lapsed to the 
hissedars since 1899 and these were very small. This cannot be called 
sustained and extensive invasion and the lower courts were right in 
rejecting them. I agree therefore with these courts that the village has 
not lost its status as a pakka khaikari village. 

This lengthy bub necessary introduction brings us to the point at issue, 
namely whether the hissedars are entitled under serial no. 9 to the can¬ 
cellation of the transfer of the land in suit. The court of first instance 
has held that the sale was void ah initio and has cancelled it under serial 
no. 9 but has held that the hissedars have no right to resume the land. 
I have been shown a judgment by Sir John Campbell, dated May 27, 
1907 (Special Civil Appeal no, 6 of 1907) in which be has confirmed 
tho view of Sir Henry Ramsay that a khaikar cannot transfer his khaikari 
rights. This judgment does nob draw any distinction between a kachcha 
and pakka khaikar but the late Commissioner of Kumaun (Stubbs) in a 
circular order, dated August 5, 1923, held that the khaikari rights in 
a pakka khaikari village are clearly not transferable. Although ihere is 
nothing bo show on what this order is based and although Stowell has 
opined that there should be a distinction in this respect between kachoha 
and pakka khaikaris, I am nob prepared at this stage to disagree from 
this view. It follows therefore that the sale was null and void and that 
the lower courts were right in dismissing the suit of the hissedars to re¬ 
cover po.ssession of the land. If anybody was entitled to resume the land 
it was the main body of khaikars. 

The appeal is dismissedjWilh costs. 

L. OWEN, 

Deputy Commiaeioner in charge, 

Kumaun Division, 


IN THE COURT OF L. OWEN, E.sq,, i.c.s., DEPUTY 
COMMISSIONER IN CHARGE, KUMAUN DIVISION 
Dated March 23,1934 

Special Revenue Appeal No. 7 of 1933-34 
Instituted on January 10,1934 

Appeal against the decree/order of J. F. Sale, Esq., i.o.S,, Deputy Com¬ 
missioner, Almora, dated November 7, 1933. 
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Udai and oihcr paoch khaikars of Basot, 

Talla Kaklaaon, Almora ... Appellants-Defendania, 

versus 

Daulat Singh and others of the same place ... Bespondenta-Plaintiffs. 

Kedeclaration to the effect that the village Basot is a kachcha kbaikari 
village under Kumaun Tenancy Rules 

Seld hy ;Mr. Owen, Commissioner, that a suit by the hissedars that a 
village is a kachcha kbaikari village lies under serial no. 21 of the Tenancy 
Rules and is cognizible by the revenue court. Held further that a 
village which was oiiginally a pakka kbaikari village in 1872 is reduced 
to the status of a kachcha kbaikari by sustained, extensive and often 
unopposed invasions of tbe hissedar. 

Oeder 

This appeal arises out of an order passsed in a suit under serial no. 
21 for a declaration that village Basoh in the Almora District was a 
kucheha kbaikari village. The plaintiff in that suit, Thakur Daulat 
Singh, was the sole hissedarof the village. The khaikars'were defendants, 
Both the lower courts have recorded concnrrenb findings that the village 
is a kucheha kbaikari one. 

The first point raised is that the order passed by the Board of 
Revenue in petition no. 2’2 of 1932-33 (Prem Singh versus Trilok 
Singh) governs this case and that a declaratory suit does not lie in a 
revenue court but in a civil court the order referred to was passed in 
a suit under serial no. 16 and not under .serial no. 21 and the Board's 
finding was that under aerial no, 16 the court had no powers to grant a 
declaratory decree, serial no. *21 is aa entirely different mal ter, 

The trouble is that the expression generally used by the courts in 
the case^ of these suits is wrong and misleading. They should not be 
flailed suits for declaration that such and such village is kachcha or pakka 
kbaikari but should be properly described as suit for the determination 
of the class to which the tenants of such and such a village belong, The 
suit lies under serial no. 2l(hj of schedule A-I of the Kumaun Tenancy 
Rules and is triable in the court of an Assistant Collector, 1st class 
under rule 9 of those Rules, This is in effect the meaning of the 
explanatory note given by the Junior Member in petition no. 22 referred 
to above. It should be borne in mind that no suit for correction of papers 
lies in Kumaun except under one or other of the serials in schedule A-I. 

I therefore hold that this suit was triable in the revenue courts and 
now proceed to diseusa the present appeal on its merits. 

The known history of the village is necessary to the decision of all 
these suits. The oldest document on the record is a fard phant of the year 
1846 which contains a column for the names of tbe malguzars and 
another for the names of tbe tenants. Three malguzars were noted, Lachi 
Ram, Hans Ram and Bujragi and they were also recorded as qabzadars. 
Lachi Ram and Bairagi signed as padhans. It is claimed by the 
appellants that these ancestors were predecessors in interest of the 
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present kliaikars, Actually this docameut only confuses the issue for 
a malgnaar or padhan is a representative of the proprietory body and it 
is not part of the appellant’s case that they were even anything except 
khaikaris. 

Ihe next stage in the village history is Mr, Beckett’s settlement 
of 1872. There is no doubt that this time the village was a pakka 
khaikari village with its own ghar-padhan. Mr. Beckett’s note on the 
subject is on the file. In 1873 however there was a relinquishment 
by one Bhim Singh in favour of the hisaedar, About this time and 
during the settlement the village was under direct management as 
the hissedar was heavily indebted. 

By 1883 he had paid off his debts and sued for the dismissal of 
gbar-padhan, The S. A. C. of ihe time wrote a very confused judgment 
in which he noted that two khaikars had resigned their holdings in 
favour of the hissedar (which suggests a kanhcha khaikari village) that 
the village was entirely in the hands of the khaikars and that the 
hissedars had nothing to do with it (which implies a pakka khaikari 
village) and ended with an order diamissiDg the ghar-padhan and 
replacing him by the hissedar which certainly reduced the village to a 
kachcba khaikari one. The matter went up on appeal bub the ghar- 
padhan was finally dismissed in 1886. 

By 1888, 254 nalis of land were entered ns the kbudkasht of the 
hissedar, 

Thereafter there is not much on the record bo show the progress of the 
village but the court of first instance has noted that on eight occasions 
between 1906 and 1928 the hissedar asserted rights which could only have 
been asserted in a kaehoha khaikari village. On the other hand on 
no single occasion has it been shown that the panoli khaikars successfully 
asserted any of their rights as pakka khaikars. 

I therefore find that the village was pakka khaikari one in 1872 but 
that since then the sustained, extensive and often-supposed invasions 
of the hissedar have reduced it to the status of a kachcha khaikari village. 

The appeal is therefere dismissed with costs. 

L. OWEN. 

Deputy Oommissioner in charge, 

Kumaun Division. 

IN THE COURT OF L. OWEN, Esq., ic.s„ DEPUTY 
COMMISSIONER IN CHARGE, KUMaUN DIVISION 
Dated April 18, 1934 

Special Revenue Appeal no, 5 op 1933-34 
Instituted on November 11, 1935 
Assa, Fatu, Lakhuu and others, village Satera Lagga 

Sandar, Patti Talla Nagpur, districtGarhwal ... Appellants^ 

Defendant s, 


versus 
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Deb Singh and others of village Syupiiri, Talla Nagpur, 

Garhwal ... ... Respondents- 

Plaintifs. 

Appeal against the order of W. B’. G. Browne, Esq,, i.c.s., Deputy 
Commissioner. Garhwal, dated September 11,1935. 

Claim for declaration of rights over 181/11/16 naliea of land under 
Kumaun Tenancy Eules. 

Held by Mr, Owen, Commissioner, following the ruling of the Board of 
Revenue, that a suit by a hissedar for declaration against the pnnsh 
khnikars that a certain area of land in a pakka khaikari village is 
khuclkasht lies in a civil court and does not fall under serial no, 21 of 
Kumaun Tenancy Eules. 

Order 

This suit was originally brought by Deb Singh and other hissedars 
of village Synpuri in Garhwal praying for a declaration of hissedari 
khndkasht rights in 181/11/16 nalis of land in village Sandar Lagga 
Satera, The suit was dismissed by the court of first instance but this 
order was reversed by the Deputy Commissioner on appeal. 

Thera is nothing to show under what aerial the suit was originally 
brought. 

Now the Board of Revenue have held that a suit for declaration does 
not lie in a revenue court and there is no doubt that this particular suit 
has not been properly run. If the hissedars wish to ascertain the status 
of a particular tenant or group of tenants they can bring a suit under 
serial no. 21(6) and (e) and this decision will naturally establish the 
description of the land. But a suit brought against the entire khaikari 
body or against the panch khaikars for a declaration that a village 
or any portion of a village is of a particular nature is a matter for a civil 
court. 

I have therefore no alternative but to allow this appeal and to set 
aside the orders passed by both lower courts. The hissedars should 
bring a suit under aerial no, 21(6) against the khaikars who are actually in 
possession of the land in suit. Parties will bear their own coats. 

L. OWEN, 

Deputy Coinmissioner in charge, 
Kumaun Division. 

IN THE COURT OF L. OWEN, Esq., i.c.s., DEPUTY 
COMMISSIONER IN CHARGE, KUMAUN DIVISION 
Dated April 21,1934 

Special Revenue Appeal no, 15 of 1932-33 
Instituted on March 27, 1933 
Gayann, Gauria, Kundan and other Panch khaikars 

of village Tilbara, Patti Talla Nagpur,,Garhwal ... Appellants- 

Flaintiffs 


verms 
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Eanjib Singh aad others, of village Kothgi, pabti 

Dasjalft, Nagpur, Garhwa) ... ... ... ReapondenU- 

Defendants, 

Appeal against the order of W. F. G. Browne, Esq., I.c.s., Deputy 
Commissioner, Garhwal, dated February 7, 1937. 

Claim for declaration of khaikari rights and for getting the village 
declared as apakka khaikari village. 

Held by Mr. Owen, Deputy Commissioner in charge, Kumaun 
Division, that a revenue court has no power to pass a declaratory 
decree to the efifecb that a village is pakka khaikari one. 

(Noib—F or Mr. Browne's judgments see page 129 aUpra ), 

Okdeh 

This IS a cross-appeal connected with appeal no, 16. The appellants 
had sued for a declaration that an area of 97 nalis in village Tilbara, 
Garhwal, was pakka khaikari land. The appellants are the panch-khaikars 
of the village. The lower appellate court found that the snit was 
time-barred as the period of limitation for a suit under serial no, 16A 
of the Kumaun Eules is three years from the date of infringement of 
rights. 

But this suit cannot be deemed to come under 16A because in the 
first place it is by no means certain that the village is a pakka khaikari 
one. Even if it is the suit is undoubtedly time barred under this serial 
as both lower courts have found. Furthermore, there can be no suit 
brought by the panoh khaikari body for a declaration that a certain area 
of land is pakka khaikari. Any tenant and perhaps any body of tenants 
can bring a suit for determination of their status in respeot of their own 
holdings but such a suit lies under serial no. 21 and is a matter for the 
khaikars or hissedars-concerned and not for the panch-khaikari body as a 
whole, 

For these reasons the cross-appeal is dismissed with costs. 

L. OWEN, 

Dopuly Gommiaaioner in charge, 
Kv,maun Division. 

Petition no. 24 of 1933-34 

Gopy of Board'a Order passed in the case o/K rishana Nakd, eto. 
applioanta, versus Daubat Singh, eto, respondents, district 
Almora 

Application for revision of the order of the Oamraiasioner of Kumaun 

Division, dated the 23rd March, 1934, in a case of declaration to the 

effect that the village Basot is a kaohoha khaikari village, 

Held by Mr. Drake-Brockman, Junior Member, Board of Kevenne, 
that while a declaratory suit regarding the status of khaikari villages, 
cannot be brought under the Kumaun Tenancy Rules, 1918, either by the 
khaikars of a pakka khaikari village or the hissedars of a village which 
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they think is not a pakka khaikari village, suits can be brought under 
serial nos. 16 and 21 in which the status of a villaga will inevitably be 
involved; and that such suits must be brought in the revenue coartse. 
Held further, that as the khnikars, as a body, can only challenge 
individual acts of infringement of their common rights, seeking csnse- 
quential relief at the same time, under serial no. 16, or other appropriate 
serial, so the hissedar can only bring a suit under serial no. 21, against 
the individual khaikar to determine his class or status. As in suits under 
serial no. 16 an issue regarding the status of the village will arise on the 
pleading so in suits under aerial no. 21a similar issu j will arise. It is 
true the decision will not be binding on the rest of the khaikars who are 
not parties to the suit; but the decision will form a precedent and ae 
suIBcient number of precedents in favour of the hissedar may in timn 
make up that body of continuous, extensive and sustained invasioa 
which under the case law of Kumaun may destroy the status of a pakk 
khaikari village. 

The plaintiff-respondent, Daulat Singh, who is sole hissedar, filed a 
suit for a declaration that the village of Basofc, patti Talla Kakalson, 
is a kachoha khaikari village. The suit was brought against 125 persons, 
presumably the whole of the khaikari body. The suit seems to have been 
brought under serial no. 2[ (a) of the first schedule of the Kuraaun 
Kules which covers a suit for the determination of any other incident of 
the tenancy. 

Apparently the plaintiff had had trunble with the khaikars as regards 
his rights and decided to get the matter settled at one full swoop. All 
the three courts h.ove come to the conclusion that the village has lost its 
character of pakka khaikari one by contiuuous, extensive and sustained 
invasions, of the khaikars’ rights and I do not propose to go into this 
question. The only legal point raised is that contained in the first 
ground of appeal, viz. that the suit was nod cognizable by a revenue 
court but by a civil court, 

A judgment of the Board in a suit brought under serial no. 16 joined 
with serial no, 21 was apparently cited in nhe court of the learned 
Commissioner (Thakur Prem Singh, etc. versus Tilok Singh, etc., mauza 
Mahroli, Talla Chaukoc, Almora District, dated September 16/22, 193b), 
in support of the contention that such a suit as this is triable by the 
civil courts, Thera is nothing in that judgment to justify this view 
nor, as I shall presently show, am I able to hold that such suits as can 
be filed relating to these matters are triable by the civil courts. 
Moreover, if the appellants thought this was the case, they should have 
raised the objection in the court of first instance under rule 4 of the 
Eumaun Tenancy Rules. The application therefore really fails—but as 
the learned Commissioner’s judgment raises the whole question whether 
such declaratory suits are admissible at all, the Board consider it desirable 
to set forth their considered views on the subject. The learned Deputy 
Commissioner in charge thinks that suits for the determination of the 
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hisaedars may ia time make up that body of “ continuous, extensive and 
sustained invasions ” which under the case law of Kumaiin may destroy 
the status of a pakka khaikari village. 

In conclusion, the purport of the following remarks of the learned 
Deputy Commissioner in charge, Knmaun Division, are not clear to me 
“ It should be borne in mind that no suit for correction of papers lies Iq 
K u maun except under one or other of the serials in Schedule A-I.” 2Vo 
suite for correction ot papers lie even in the plains still less do they lie 
under the Tenancy Act. The annual registers are corrected according 
to standing rules, hut proceedings can be taken under the Land Revenue 
Act on the application of a person interested or on a report, The section 
relating to the recording of transfers and changes in that Act are appli- 
cable to Knmaun. The names of khaikars are so far as the Board are 
aware shown in the muntakhibs of khaikari villages whether pakka or 
kachcha, I do not see how these remarks affect the question of declara¬ 
tory suits regarding the status of villages. 

The position then is that while declaratory suits regarding the 
status of khaikari villages as such cannot be brought under the 
Eumaun Tenancy Rules of 1918 either by the khaikars of a pakka 
khaikari village or the hisaedars of a village which they think is cot a 
pakka khaikari village, suits as described in those serials can be brought 
under serial nos. 16 and 21 in which the question of the status of the village 
will inevitably be involved. Such suits must necessarily be brought in 
the revenue courts. “ 

Though the application in revision fails on the only admissible ground 
on which it was brought, we would allow the revision on the ground that 
no such suit lay as that brought, and we would set aside the orders of all 
the lower courts and dismiss the plaintiS-respondent’a suit with costs and 
Rs,25 pioader’s fees. 

D. L. DRAKB-BROCKMAN, 

Junior Member. 

October 19,193'i. 


[CHAPTER IV—Kachcha Xhaikars 

IN THE COURT OP H. RAMSAY, Esq., COMMISSIONER 
KUMAUN DIVISION 


Dated September 4, 1878 
Revenue Appeal no, 65 of 1878 
Chhote, wife of^Harak Singh, of Uprain Khet, 


Baohansyun, Garhwal 


versus 


Appellant, 


Jiva Nand and others, of Uprain Khet. Baohansyun, 


Garhwal 


Respondents, 

Held by Sir Henry Ramsay, Com mission or, that a khaikar in a joint 
khata cannot give a Ladawa to the hissedar of the joint khaikari holding, 
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and that; the shikmi khaikar who did not join in tha Ladawa’ia enlitlad to 
take possession of the entire holding. 

Ordek 

Chhote is widow of Harak Singh, who was khaikar of Jiva Wand in 
16/15/16 nalis in fchok hundu. Pauliya, son of Harak Singh, gava a 
Ladawa of the whole of the khaikari land. Chhote, the widow, objects on 
the ground that she has a younger eon and requires the land. If Pauliya 
did not want to cultivate the khaikhari land his yonnger brother had the 
right to all the land. Pauliya had no right to give it up by Ladawa. 1 
therefore cancel the Ladawa and give Chhote decree for 16/15/16 nalis, 
She will arrange for cnltivation till the younger son is old enough. Costs 
payable by Jiva Wand. 

H, RAMSAY, 

Commissioner, Kuniaun Division, 

September 4, 1878. 


IN THE COURT OF H. ROSS, Esq., Commis.sioner, 

Eumaus Division 
Dated August 17, 1885 
Revenue Appeal no, 55 of 1885 

Ganeshoo and Kiroo, of Pokhari Sitonsyun, 

Garhwal.. ... ... ... Appellants-defendants, 


versus 

Bali Ram Juyal of Pokhari Sitonsynn, Garhwal ... Respondent-Plaintiff. 

Edd by Mr. Ross, Commissioner, that a khaikar has a perfect right to 
mortgage his life-interest in his khaikari holding, 


OfiDER. 


The order of the lower court is wrong. Bhima had a prefect right 

to mortgage his life-interest in his khaikari holding, Bhima’s son must 

most distinctly succeed his father and inherit his holding. 

Ganeshoo is nobody, he cannot trace his relationship to Bhimoo in 
any way. I accept the appeal and reverse the order of the lower court 
and declare Bhinioo’s son to inherit his father’s share. The lower court 
will appoint someone to act as sarbarahkar for the son until he attains hia 
majority. It would be well to appoint this man in communication with 
the proprietor. 

Respondent to bear coat, 

H. ROSS, 

Commissioner, Kumaun Division. 


August 17, 1835. 



( 150 ) 


Petition no. 1101 op 1889 

Copy of Board’s Order passed in the oise of Dharma Nand versus 
EamlaPATI of Danga. Silor, Almora 

jffeid by Mr. Eobertsoa, Junior Member, Board of Revenue, \orth- 
Westera Provinces and Oudh, that when the phant shows that the deceased 
khaikar and his brother had separate khatas; but the abstract of the 
settlement jaiuabandi (shikmi fard) while nob containing the name of 
the deceased khaikar, has an entry that the brother of the deceased was 
joint with another khaikar in that khaba, this fact coupled with the 
possession by the deceased brother creates a presumption that the said 
brother was joint in cultivation with the deceased. 

Order. 

Appellant states that he shared in the khaikari holding of his 
brother Baohoo Ram and that since the latter’s decease (which according 
to Commissioner took place ten or more years ago) he has cultivated that 
holding. 1 his latter point is admitted by respondent but he denies that 
appellant and Bachoo Ram cultivated jointly during the latter's life-time. 
In support of this statement there is the phant which shows the two as 
khaikars of separate holdings of 10-9-16 nalis each. No other evidence 
whatever has been produced on either side in the lower courts, but before 
this court the appellant has filed copy of abstract of settlement of jamabandi 
which does not show the name Bachoo at all, in the khaikars’ column, but 
which contains the following entry, “ Burga Datt is shikmi of Dharma 
Nand in the laud of Bachoo’s share." Taking this in combination with the 
admitted fact that for more than ten years after Bachoo’s death appellant 
has cultivated the holding, I consider that the presumption distinctly is 
in favour of appellant’s statement that he cultivated with Bachoo during 
the latter’s lifetime. I, therefore, decree the appsal cancelling the 
decision of the Officiating Commissioner, restore that of the Deputy 
Collector which declared appellant to have khaikar’s rights. 

J, 0. ROBERTSON, 

Junior Member, 

August 9, 1889. 

IN THE COURT OF D. ROBERTS, Esq., COMMISSIONER, 
KUMAUN DIVISION 

Dated August 22, 1892 
Revenue Appeal no. 14 of 1892 

Durga and others, Pokhar Sain Sabli ... ... Appellants, 

versus 

Jai Singh and Lacham Singh, of Sabli ... ... Respondents. 

Held by Mr. Roberts, Commissioner, that a co-sharer cannot create 
khaikari rights in common land, because the khaikars' right must be 
in some definite area and not in an unseparated share of waste laud. 
Held further that partition can only be demanded by co-sharers and not by 
tenants in common waste land. 
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JCDGMENT 

By registered deed on Aagiist 23, 1887, Jcet Singh created Jai 
Singh his khaikar for the areas in his “ Hissa Eabja ” in Pokhar Sain and 
also included bis share in the common land. The ccmraon land is 66-14-16 
nalis and now Jai Singh sues the othe r co-sharers of the village for separa¬ 
tion and possession of his share in this common land as khaikar under 
Jeet Singh. 

The land is waste and Jai Singh admits lie is not in possession, 

A suit of this nature is inadmissible. A khaikar is a tenant and a 
khaibari created by deed is not established until possession of the land is 
given by the hissedar, who gives the land. 

No co-sharer can create a khaikari right in common land because 
the khaikar’s right must be in some definite area and not in an unsepa¬ 
rated share of waste land. Again partition can only be demanded 
by co-sharers and not by tenants in common waste land. Until Jeet 
Singh or his representative has partitioned his share in the common 
waste land, his deed conferring khaikari rights on Jai Singh is 
inoperative and Jai Singh cannot maintain a suit for partition against 
the other co-sharers on the basis of that deed. 

The appeal is granted and the suit is dismissed with costs, 

D. ROBERTS. 

August 22, 1892. Commissionsr, Rimaun Division. 


IN THE COURT OF D. ROBERTS. Esq., COMMISSIONER, 
KUMADN DIVISION 
Dated September 9, 1892 
Special Oivii, Appeal no. 8 of 1892 
Gajai Singh Mahar, mauza Bawain, Khatsyun, Garh- 

wal ... ... ... Appellant, 

versus 

Shri Ram and Ishwari Datb, Thapliyal, Srikot ... Respondents, 

Held by Mr. Roberts, Commissioner, that there is nothing in Kumaun 
law to prevent a childless man from adopting one of his nephews and 
transferring his khaikari holding to him. 

Okder 

The lower appellate court has not I think decided the case on the 
proper issue. There is nothing in Kumaun law to prevent a childless man 
from adopting one of his nephews. It is a likely thing for him to do, In 
a registered deed Harkoo declared that he had done this in respect of 
his nephew Gajai Singh and then he went on to transfer his holding to 
his adopted son. There is every reason to believe that his adopted son 
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tas been in poaeeseion ever ainoe, thab is, since 18S6. Harkoo died three 
years ago and the proprietor does nob appear to have challenged 
Qajai Singh’s succession. He now asserts that he has been in possession 
all along, but this I entirely disbelieve. 

Under this view of the case I must disagree with the lower court 
and I decree this appeal and dismiss the plaintiff's suit with costs, 

D. ROBERTS. 

September 9, 1892. Gommissioner Kumaun, Division, 


IN THE COURT OF V. A. STOWELL, Esq., i.o.s., DEPUTY 
COMMISSIONER, GARHWAL 
Datei March 4, 1907 
Civil Appeal no. 11 of 1907 
Instituted on Isi February^ 1907 

Ratan Singh, of Jawar Patti, Li angurpalla ... Appellant, 

versus 

Ranjit Singh, of Jawar Patti, Langurpalla ... ... Respondent, 

Appeal against the order of Sayed Ahmad Ali, Assistant Collector, first 
class, dated the 10th January, 1907. 

Present: Ratan Singh, Ranjit Singh 

Eeld by Mr, Stowell, Deputy Commissioner, Qarhwal, that a kachcha 
khaikar could mortgage his holding during his lifetime, but that this shall 
be void after his death, 

Order 

This case turns ou the disputed point of Kumaun tenure as bo whether 
a khaikar has the power to mortgage bis holding or nob, and if he does so 
whether the hissedar can have the mortgage set aside or not. In 
Mr. Pauw'a remarks on the subject (page 47 of his Settlement Report) ha 
evidently considers thab the common practice of khaikar's mortgaging 
their holdings is a defensible one and should be allowed, but the only 
ruling he found on the subject was one of Sir H, Ramsay’s cancelling 
such a mortgage and giving the land bo the hissedar. 

There is, however, a more recent ruling by Mr. Ross, Gommissioner, in 
Kiroo and Ganeshoo, appellants-defendants versus Bali Ram of Pokhri, 
Sitonayun (order of 17th August, 1883) in which hs laid down " Bhimu 
had a perfect right to mortage the life-interest in his khaikari holding, 
Bhimu’s son must most distinctly succeed aud inherit his holding.” As 
I have remarked in the Manual of Tenures, a ruling of Mr, Ross does 
nob ordinarily carry the same weight as one of Sir H. Ramsay’s but 
in this case when backed up by Mr, Pauw's opinion and the custom of the 
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country, it may perhaps be allowed to prevail; it is after all the more 
recent Commissioner’s ruling. 

In ingorance of its existence I have previously followed Sir H. Ramsay 
as quoted by Mr. Pauw, but I did so reluctantly. 

I now follow the later ruling and hope that the case may be taken up 
higher for a further consideration of the point. 

The plaintifiF hiasedar makes further allegations regarding his own pos¬ 
session in this land, but he has made no claim on this basis; he only 
claims to have the mortgage declared null and void as being ultra 
tires on the part of the mortgagor. Whether he has in fact been in 
possession of the land so that it has lapsed to his khudkasht is quite 
another question which is not raised in this case. 

He can sue on that as a separate cause of action for a different 
relief, if he desires to do so. 

I modify the lower court’s order and grant plaintiff a decree declaring 
that the mortgage, if not previously redeemed, shall be null and void after 
the lifetime of the mortgagors, i.e. chat only a life-interest in the holding 
has been mortgaged. 

Costs on the parties in both courts. 

V, A. STOVYELL, 

March 4, 190R Deputy Commissioner, Garhwal, 


IN THE COURT OF J. S. C.4MPBELL, Esq., i.e.s., 
COMMISSIONER, KUMADN DIVISION 
Dated May 27, 1907 
Special Civil Appeal no. 6 of 1907 

Eanjeet Singh, son of Ajab Singh, of raauza Jawara, patti 

Langoor Falla, Gathwal ... ... Appellant, 

versus 

(1) Ratau Singh son of Maitab Singh of mauza Jawara, 
patti Langoor Falla, Garhwal (mortgagee), (2) and 
(3) Puran Das, and Alim Das, sous of Nidbi, of mauza 
Halsi, at present residing at Birmoli (mortgagors-pro- 
forma) - *- Respondents 

Appeal against the order of Mr. V. A. Stowell, Deputy Commissioner, 
Garhwal District, dated March 4, 1907. 

Claim for cancellation of a mortgage-deed executed by a khaikar. 

Meld by Mr. Campbell, Commissioner, following Sir Henry Ramsay’s 
ruling in Sheoi'aj Singh versus Araar Dev that the mortgage of khaikari 
holding is void. 
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Order 

I (im unable to agree with the Deputy Commiseioner’s Bnding in this 
ease, and think that the court should depart from any ruling of Sir 
H, Ramsay, on questions of Kuraaun custom with the greatest diffidence. 
Sir H. Ramsay laid it down definitsly in Sheoraj Singh versus Amar 
Dey and others in his judgment, dated February 2, 1885, that the 
" the khaikari right is only heritable and not transferable. Respondents 
(i.e, the khaikars) can sub-lease their lands. They cannot transfer 
them by .gift to others.” The khaikars were in a stronger position in 
this case, as possession id the Tillage was entirely khaikari. In Dhan 
Singh versus Nokandii, decided on August 22, 1873, Sir H. Ramsay 
writes that “If the khakars can mortgage, they can sell. , . 

No such mortgages can take any effect on the khaikari land.’’ The 
present case is a good instance of the undesirability of allowing the 
khaikar a tight of transfer, even limited bo his lifetime. Two young men 
aged 29 and 19 respectively, have given a usiifmotuaiy mortgage of 
their holding, framed in such terms as to amount to a conditional sale 
of their rights after four years. The hissedar set up a claim that the 
mortgagors had abandoned their holding and that he was in possession! 
but no issue was framed on this point and it was not definitely decided. 

It is certain, however, that if the mortgagee is given possession on 
the strength of the mortgage and allowed to hold possession (if the 
mortgage is not redeemed) until the death of the mortgagor, the hissedar 
would find id very diffionlt (perhaps 40 or 50 years hence) to dispute his 
right to continue possession as a khaikar. 

The rights of hissedars to bake possession of the holdings of khaikars 
dying without heirs or abandoning their holding would be seriouly curtail¬ 
ed, if all such men were given a right of transfer in their holdings, I 
accept Sir Ramsay’s definition of the status of khaikars in respect of their 
inability to transfer their rights. 

I consequently reverse the Deputy Commissioner’s order and find 
that the mortgage by Puran Dass and Alam Dass in farour of Ratau Singh 
is null and void. 

Respondents will pay appellant’s costs in all courts, 

J. S. CAMPBELL, 

May 27, 1907. Gommissioner, Kumaun Division, 

IN THE COURT OF P. WYNDHAM. Esq., c.i.e., r.o.s.i' 
COMMISSIONER, KUMAUN DIVISION 
Dated October 1, 1917 

Special Revenue Appeal no. 5 op 1916-17 
Madhav Singh, son of Debu Bhat, of raauza 

Dungri, patti Askot, district Almora ... Appellant-Defendant, 


versus 
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Knnwar Gajendra Singh Pal, Rajwar Sahib 

of Askote, district Almora ... ... Respondent-Plaintiff, 

Appeal against the order of H. A. Thomas, Esq., i.C.s,, Deputy Com¬ 
missioner, Almora District, dated April 26, 1917. 

Claim for declaration of khaikari rights and compen-sation in case of 
ejectment for houses, gardens and improvements made by the appel¬ 
lant. 

Held by Mr. Winter, Commissioner, that khaikars in Aakot Taluka 
are not entitled to khaikari rights in extensions of the original holdings 
and are not entitled to compensation for such extensions. 

Oedee 

There are two questions involved in this second appeal, 

(1) Are khaikars in Askot entitled to khaikari rights over lands 
which are extensions of their original khaikari holding ? 

(2) If not, are they entitled to compensation on ejectment from 
this extension ? 

The judgment of my prodecessor Mr, Winter, no. 16 of 1907-08, put 
the 6rst point clear. Khaikars in Askot have no khaikari rights over 
extensions. 

As regards the second point—It appears that the appellant did not 
press the claim for compensation. This is clearly stated in the file 
and I regret I cannot act otherwise than hold the appellant to this state¬ 
ment. 

This appeal is dismissed with costs, 

P, WYNDHAM, 

October 1, 1917, Oommiaaioner, Kumaun Division, 

IN THE COURT OF H. K. QRACEY, Esq., o.b.e. , i.c.s., 
COMMISSIONER, KDMAUN DIVISION 
Dated June 20, 1920 
SFfiCiiL Civil Appeal no, 11 OF 1920 

Shree Ram, Hari Prasad, Ram Prasad .and 
Nand Lai, minor, guardian; Shri Ram of 
Godi Bari, patti Sila, and Musammat Par- 
bati, wife of Bihari, of mauza Bhelda, patti 

Sila, Garhwal ... ... ... Appellants-Befendania, 

versus 

lahwari Datt Pashbola, son of Sah Deb, of 

Godi Bari, patti Sila, district Garhwal ... Respondent-Plaintijff, 

Appeal against the order of J. M, Clay, Esq., I.C.S., Deputy Gom- 
missiouer, Garhwal, dated January 21, 1920. 

Claim for declaration of right over 371/11/16 nalis of kh.aikari land. 

11 
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Held, by Mr. Gracey, Commissioner, that the relinquishmeat of a 
kaohchs khaikari holdings by a widow in favour of her collaterals not 
jointly cultivating with the deceased khaikar, is illegal and entitles the 
hissedar to take possession of the holding. 

Osdee) 

This is a second appeal against a decree for possession by hissedar 
of the khaikari land of the late Bihari. The appeal is argued upon two 
points. The first is that the defendants who are nephews were in joint 
cultivating possession with him during his life-time. This is a question 
of fact and has been decided against the appellants on reasonable evi- 
deuce. I am unable to disturb this finding of fact in second appeal. The 
second point urged is that the village is a pakka khaikari one and, there¬ 
fore, the respondent is unable to obtain possession of any khaikar’s land, 
This point was not urged as a part of the original defence and only 
mentioned for the time before the court of first appeal. It was rightly 
rejected. 

I am therefore unable to interfere and the appeal is dismissed without 
costs as the respondent has failed to appear. 

H. K. GRACEY, 

Commissioner, Eumaun Division, 

June 25 , 1920. 

IN THE COURT OF N. 0. STIFFS, Esq., o.b.e,, i.c,s,, 
COMMISSIONER, KUMAUN DIVISION 

Dated Aprii 1, 1926 

Special Revenue Appeal no. 2 op 1925-26 

Padam Singh, Gangi Nath and Madan Singh 

of Matt, patti Khasparja, Almora ... Appellants-Defendants, 

versus 

Kishana, Ralan Singh, Tilok Singh, Naryan 

Singh and Sobia of Matt, patti Khasparja, 

Almora ... ... ... Respondents, 

Appeal against the order and decree of H. Rubtledge, Esq,, i.C.s,, 
Deputy Commissioner, Almora, dated August 7, 1026, 

Claim for declaration title to and recovery of posse.ssion of fie.0-10-6 
revenue-paying land iu M. Matt, a kachcha khaikari village. 

Held by Mr, Stiffe, Commissioner, that where the rant and the mB.lkana 
of each khaikar in a joint khata is split up, though the revenue payable 
by the hissedars is nob so divided in such a case, when a kachcha khaikar 
dies without issues a collateral heir, who is jointly recorded in the deceased 
whoso holdings had been separated by private partition, cannot succeed to 
the khaikari rights of the deceased khaikar. The mare fact that the 
collateral had been helping the deceased and in cultivation does not amount 
to joint cultivation which, in such, cases means jointly to pay rent. 
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Ohdep. 

PlainbiS-reaponrlenca are khaikara in a kachcha khalkari village and 
now sue for declaration their right to succeed their uncle deceased on the 
ground that they are collaterals and share in his cultivation. The hisvc- 
dars defendants-appollants oppose the claim ou the ground that the culti- 
vation was not shared. 

Except as regards possession, the facts are most unusually clear being 
mostly admitted on both sides. The deceased khaikar is Bir Singh and 
the father of the plaintiff is Jaman Singh, his brother. There is another 
brother Gaje Singh, it is admitted that a private partition took place 
between these brothers and this was presumably operative until the death 
of Bir Singh. About tvvo years before that Bir Singh got old and feeble 
and it is admitted that the plaintiffs (his nephew) assisted him in the culti¬ 
vation and after his death assisted his widow until she left the village. 
The lower courts seem to me to have misrepresented the evidence of the 
phant, It is true that the whole holding bears one no. 13 that omitem of 
revenue is assessed ou no. 13 as between the hissedar and Government, but 
as between the khaikar and hissedar revenue plus the malkana is split 
into Rs.Sl and Re.l<5-3, Counsel for the respondent of course argues that 
the whole body of khaikars are jointly and severally responsible for the 
Es.4-5-3 but he can point to no authority for this and I should think that 
tl’.e argument is to the last degree doubtful when the revenue authorities 
have at aattlement allowed a separate record of the two parts of the 
revenue pins malkana. I do not think chat any court would recognize 
the joint responsibility. This brings us to Mr. StoweU’s Maoiiril, pages 78 
and 79. Mr. Stow.dl admits that different views have been held by 
different officers as to what constitutes joint cultivation and appears 
himself to be inclined to clear that joint cultivation means not only that 
both parties have taken part in the ploughing or sowing of the land but 
that a joint responsibility for the rent is an esseiitial feature in the 
“joint cultivation." In this case I hold that in view of the entry recorded 
in the phant, there was no “joint cultivation ” within the meaning of 
Kumaun law, but only assistance in cultivation, On these grounds I 
accept this appeal with costs, 

N. C. STIFFE, 

Commissioner, Kum'iun Division, 

April 1, 1926. 

IN THE COURTOF N. 0, STIH’FE, Esq., o.b.e., i.c.s,, COMMIS¬ 
SIONER, KUMADN DIVISION 
Dated December 16, 1926. 

Special Revenue Appeal no, 2 of 1926-27, 

JMurkhulya Malguzir, Nathu Maiguzar and others 
of mauza Sari, patti Dasjula, Nagpur, Garhwal... AppillantB-defendaids 

versus 

Chuyan, Ram Chandra and others of the same 

place ... ... ... ... Respondents, 
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Appeal against the order and decree of Lala Preni Lai Sah, Personal 
Assistant to Deputy Commissioner, Garhwal, dated August 27, 1926. 

Claim for declaration of right over a plot. 

Presint and heard ; 

Pandit Tara Datt, Rai Bahadur, Vakil for Appellants. 

Pandit Ansiiya Prasad, Vakil for Respondents. 

Held by Mr. SDifie, Commissioner, that a tenant who reclaimed and 
has been in long possession of parti-qadim land in a kachcha khaikari 
village acquires khaikari rights over it. Board's ruling in Murti versus- 
Uttam Nath relied on. 

Order 

Chuyan and other tenants sue for what is practically a declaration of 
occupancy rights against tha defendant-appellant hisseilars who have tried 
to eject them from a holding of parti-qadim. The facts are not in dispute 
and the ease practioally depends on the reading of the decision in Uttam 
Nath versus Murti. The land in dispute is parti-qadim and there seems no 
doubt that the tenants broke it up soma 30 years ago, made it fit for 
cultivation and have cultivated it ever since. There is on the record a 
khaikari likhat which is not valid to prove an ordinary khaikari right 
as it is not registered. It is one of that class in which the tenants were 
to ask to have their khaikari rights recorded at the next settlement and as 
the nest settlement is now on, the hissedars have tried to get out of it by 
ejecting the tenants, 

It is agreed on all hands that tenants so situated in Government benap 
would not be liable to ejectment. The question is whether this principle 
applies to parti-qadim I have before me the full judgement of Mr. Reid in 
the case quoted and of the Board of Revenue also Mr. Robert’s iustruc- 
tions to the then Settlement Officer. In deciding Uttam Nath versus- 
Murti, the Commissioner clearly laid down that it was only in the settled 
and assessed lands that the so-called landholders have complete and undi¬ 
vided proprietary rights. The Board actually quoted this seuience but m 
their finding did not make specific mention of " assessed land.” I 
venture to think that it is possible that the Board did not know that there 
was such a thing as measured and assessed land and did not appreoiace 
the importance of the point. 

■When Mr. Roberts laid down the principles to be observed at settle¬ 
ment he definitely stated that his reason for so doing was the ruling in 
Murti iiarsus Uttam Nath; but he also did nob distinguish between 
assessed and unassessed measured land, Mr, Scowell in summing up 
the situation on page 99 naturally appreciated the points and so to speak 
restores the rulings of Mr, Reid by definitely distinguishing between 
assessed and unassesaed waste. I have not the slightest doubt that he- 
is correc.D, For this purpose I hold that there is no difference between. 
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benap, Kaisar-i-Hind and parti-qadim. In consequence I holi thas 
the lower appellate court has come to a right decision in holding that 
these tenants are not liable to ejectment and I dismiss the app.al with 
costs. 

N, C. STIFFE, 

Commissioner, Rnm’iun Dit}isio7i, 


IN THE COURT OF N. 0, STIFFE, Fsq, c b.e . i.c.a., 00VI- 
MISSIONER, KUilAUM DIVISION 

Special Revevue appeal no. 9 of 1926-27. 

Baled June 9, 1927. 

Bahadur Singh, Mangal Singh of mauza S iral- 

gaon, patti ilaniyarsyun, Qarhwal ... Appellants-Defsitdants, 

versus 

Shankar Singh, and others of the same place Respondents-Plainti^s, 

Appeal against the order and decree of Lala Prem Lai Sah, E.A., 
Deputy Comuiis sioner, Girhwal, dated January 17, 1927. 

Olaima for declaration of right in respect of 35—4—16 nalis of khaikari 
land which the defendants gob recorded in their names. 

.Edd by Mr. Stifife, Oommisaioner, Knraaan, that hissedar who has 
accepted rent for over 12 years from a collateral heir of a kaohcha khaikar, 
who abandoned the holding in fayonrof such heir is stopped from ejecting 
such khaikar. 

Ordeb 

Balbir Singh, etc, claim for declaration of khaikari right in 30 nalis 
of land against the zamindar Bahadur Singh, The facts are clearly stated 
in detail °n the judgments of the lower courts. The holding originally 
belonged no one Sobnu who had six sons. The plaintiffs represent three 
of those sons they have undisputed khaikari rights in three holdings of 
their own parents and grandparents—The dispute is as to their status 
in the other three holdings of Mangal Singh, Dablu arid Brtu. It 
appears that some 50 years ago Mangal Singh, etc, left the village presum¬ 
ably as the holding was not big enough for the increasing families of the 
original sis sons. These three went to another village tranferring thereon 
holdings to the other three branches—predecessors of plaintiffs. It has 
not been held to be proved that the family was joint at the time, and 
I therefore presume that had the zamindar objected at th.at time the 
present plaintiffs would have been held to have no mure than sirtani 
rights in the holdings abandoned by their brothers and cousins—I say 
abandoned as they had no legal power to transfer the khaikari holding. 
However, the zamindar took no action for 20 years, when he made au 
unsuccessful attempt to eject them in the case decided by Mr. Allen, and 
quoted throughout the judgment. After that defeat he again took no 
action for another 20 years when in 192.3, ha arranged a mutation of 
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names, ■which undoubtedly led to the present suit. Whate'ver were the 
rights of the zamindar to hold the plaintiffs to be no more than siitana 
in the abandoned holdings 50 years ago, I take it that by accepting rent 
at khaikari rates for 20 years he undoubtedly gave bis “tacit consent" 
to the khaikari status of the present plaintiffs. Mr. Stowell discusses 
on page 79 such a case of his Manual and quotes rulings; and I have no 
doubt that the same principle ought to govern this case of irregular 
transfer. 

This matter cannot be treated entirely as res judicata, as Mr. Allen's 
judgment does not clearly show that the plaintiffs were held to be khaikars 
in the land in suit. He dealt with the khaikari body as a whole : but it 
does not now lie in the power of the zamindar to try to oust persons 
whom he had treated as his khakari tenants for many years. I therefore 
agree with the lower appellate court, and dismiss the appeal with costs. 

N. C. STIFFE, 

i/itne 9, 1927. Qommisaioner, Ktimmin Division. 


IN THE COURT OF L. M. STUBBS. Esq., c.s.i., o.t.e,, i.c.s,. 
COMMISSIONER, KUMAUN DIVISION 

Dated August 29, 1933 

Specui- Revenue Appeal no 18 op 1932-33 

Instituted on July 13, 1935, 

Appeal against the deoree/order of J. F. Sale, Esq., I.C.S,, Deputy Com¬ 
missioner, Almora, dated April 25, 1935. 

Bachia Bora, Mohania, Motiya and others, village 

Salyura, Rithagarh, district Almora .. Appellants-Plaintiffs, 

versus 

Padua, Nadua of Chamuwan Damn, Panua, 

Uttrmiya of Salyura, Rithagarh, Almora Bespondents-D efendants. 

Claim for cancellation of khaikari deed gift, dated December 20,1930. 
Held by Mr, Stubbs, Commissioner, that in the case of a joint 
khaikari holding held under a contract from the hissedar, if one co- 
khaikais transfers his share to an outsider the other co-khaikars have a 
right to object whether such cokhaikar is a relation of the khaikar who 
transfers or not. 

Order 

As I understand this case it is quite unnecessary to go into the 
question of khaikari rights as a matter of principle. 

The land in suit was a joint holding held under a contract with the 
hissedar dating from 1901. 
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The holders are joiat holders as tenants—there is no spcoiScation of 
holding though they are entered as holding shares which are defined, 
The fields would naturally be held separately as a matter of couvcnience 
but the liability for rent is joint and it has been jointly paid. 

On this contract the share of one partner is as good as the share of 
another and it would make no difference whether the partners were of 
one family or one caste or of one creed or not. 

As a matter of fact there does appear to have been a transfer by in¬ 
heritance in separate shares but that again may have been due to conv¬ 
enience or acquiescence. 

But when it comes to transfer outside the coparcenary body of con¬ 
tractors the question is of a different kind altogether and the surviving or 
remaining partners are entitled to object. 

In fact as I have said this is not questiou between the khaikari body 
as reversioners and the alternate right of the hissedar at all nor is it a 
question of succession by khaikars who are related shikmis. 

It is a question of contract between the hissedar and the tenant in 
which the hissedar is just as much bound as the tenant, So long as this 
contract to pay rent to the hissedar remains and so long as the liability to 
pay rent jointly is discharged, the contract subsists and the tenants who 
pay the rent maintain the tenancy so long as they have heirs. On this 
finding the appeal must succeed and it is decreed with costs throughout, 
The order of the lower appellate court is quashed and the order of the 
lower court is restored, 


L, M, STUBBS. 

August 29, 1935. Commissioner, Eumaun Division. 


IN THE COURT OF L. OWEN, Esq., i.c.s., DEPUTY COMMIS¬ 
SIONER IN CHARGE, KUMADN DIVISION 

Dated August 28, 1931 

Miscellaneous Reve.nub Appeal no. 70 of ]933-34, 
Instituted on February 13, 1934, 

Appeal against the order and decree of W. F. G. Browne, Esq,, t.c.S., 
Deputy Commissioner, Garhwal, dated December 6, 1934. 

Siv Ram, Atma Bam aud others of village 

Dewal, patti Pindarwar Palla, Garhwal ... Appellants-De/endants, 

versvis 

Bhawani Datt, Devi Datt, and others of the 

same place .. ... Bespondents-Plainliffs. 

Regarding declaration of right and cancellation of deed of relinquish¬ 
ment executed by Musammat Nandi under Rumauu Tenancy Rules, 
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Held by Mr. Owen, Oommissioner, that if two brothers are recorded 
as joint khaikars in a joint khata, but the shikmi fard shows them, as 
two separate families the presumption is that they have no joint cultiva¬ 
tion and one brother or his widow can relinquish his or her holding in 
favour of the hissedar, 

Order 

Ehawani Datt and Devi Datt sued Musammat Nandi, widow of 
Kamlapati, for cancellation of a deed of relinquishment of khaikari land 
executed by her in favour of a number of hitsedars. The court of first 
instance dismissed the suit, The Deputy Commissioner set aside this 
order on the grounds that the khata was a joint khata and the whole 
transaction was of a suspicions nature. Musammat Nandi is now dead; 
but the hissedars in whose favour the deed of relinquishment was 
executed have appealed. A brief pedigree is necessary if the case is to he 
properly understood : 

OHAMRD DEV 

_ ^ _ 

Vlshsl Manl Katnla Pati 

Sla Bam Bbawani Datt Musammat Handi 

Devi Datt Ko bait. 

There is no doubt that at one time the khata in suit was one and 
undivided ; but in the fard shikmi of Mr, pauw’s sebtloment the entry is 
shown as Bishal Mani and Kamla Pati “ baraber ke bantdar ikbatte darj 
hain, Mawasa do. ” 

In Mr. Ibbotson’s phant the khata is shown as one ; but the following 
shares are recorded : 

Kamla Pati J, Bhawani Datt Devi Datt 

The first question is this " is the land in suit held jointly or separa¬ 
tely? " The court of first instance thought it was held separately, The 
lower appellate court thought that it was held jointly. 

The probability is that the first court was right. Khaikars and 
hissedars bear very much the same relation to each other so that Stowell’s 
note on joint hissedari holdings must with certain reservations be intended 
to apply equally to khaikars. He remarks that the hissedars are very slow 
to get proper partitions made but that it is usual for the land to be 
divided up by private arrangemeut into shares made up of specific plots, 

So when the brothers were alive they were "entered assharing 
jointly though the families had separated. ” That is I suppose the 
meaning of the somewhat eryptic entry in Mr, Pauw’s shikmi fard. At 
any rate the entry of specific shares seems to support to this, 

Differing from the lower appellate court, therefore, I would hold that 
although no formal partition had taken place the land was in point of 
fact hold separately by the two branches of the family. 



( IC:^ ) 


The next question ia whether Biahalmani’s branch of the family was 
entitled to bring a suit for cancellation of the deed of relinquishment, 
Musammat Nandi was a Hindu widow and thirefore had a life-interest 
only in the holding. In Kuniann it is settled law that before a khsikar 
collateral can inherit he must prove that Bhawani Datt and Devi Datt 
had joint cultivation with Kamla Pati, the last full khaikar. I can find 
no evidence in support of this. Unless the hissedar consented to, there¬ 
fore, this branch of the family could not succeed to the holding which 
would ordinarily go bo the hissedar. In this case the strongest evidence 
is that of the actual cultivator of the land who says that he is cultivating 
on behalf of the hissedar. This has bean an unsatisfactory case, but the 
onus lay on the respondents who wanted to get the deed cancelled and 
I do not think they have been able to prove satisfactorily that the holding 
was a joint one. Unless this is done the deed cannot be cancelled. 

The appeal is allowed with costs. 

L. OWEN, 

Deputy Commissioner, in charge, 

Eumaun Division. 


OHAPTEE V—Sirtans 

Petition no. 469 op 1889 

Copy of Board's order no. 1-89, dated January 2l3<, 1891, to the 
Commissioner, Kumaun Division 

Case of Murli, etc. of mauza Dooli, patti Dhaugoo, pargana Ganga 
Salan, zila Garhwal, versus Uttam Nath. 

Returns the enclosures received with his no. 1690/11—110, dated 
May 20, 1889 and forwards for information communicating a copy of 
the Board’s Order passed in the above case. 

Copy of Board’s orders passed on the petition no, 469 of 1889 in the 
case of Murli, etc. of mauza Dooli, p.atti Dhaugoo, pargana Ganga Salan, 
zila Garhwal versus U ttam Nath. 

Held by Mr. Kaye, Senior Member, Board of RsveQue,that there are 
no rules in Kumaun regarding the cultivation of waste lands by sirtans and 
that in the absence of such rules a sirtau who has reclaimed an Alag chak 
of waste unassessed lauds which belongs to fTovernraent and has held it 
for more than 20 years acquires occnpancy rights in it. The court 
dissented from the previous ruling of Mr. Daniel, Member of the Board 
of Revenue, in the case of Lai Singh versus Arnar Singh and others, 
decided on August 13, 1887. 

Note -This is the leading case on the subject. 

Appellants are proprietors of the village, Respondents are tenants 
who more than 20 years ago broke up and brought under cultivation 
certain lands within the limits of the village which were recorded as waste 
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at settlement. On the land so broken up they built their dwellings and 
cattle sheds. Of these buildings they are still in possession but from 
the cultivated portion of their holdings they have been dispossessed by the 
appellants. Kespondents sued to recover possession. 

The first court dismissed the suit on the ground that no right of 
occupancy had accrued. The Commissioner reversed that decision on 
the grounds that it is only on settled and assessed lands, that the so-called 
land-holders have complete proprietary rights, that waste uncultivated 
land is strictly speaking the property of the State and that with regard 
to such land there is no law or custom in Garhwal which leaves an im¬ 
proving tenant who has been in possession for a sufficiently long time at 
the mercy of the land-holders. This suit raises the whole question of 
occupancy right in Garhwal, regarding which no very definite rules 
appear to exist. The matter is further complicated by a decision of 
Mr. Daniel the late Senior Member, quoted in the margin. By that 
decision Mr. Daniel, laid down that there is no law or custom in Garhwal 
according to which tenants-at-will acquire occupancy rights after 12 years’' 
continuous possession. 

A date was fixed for the hearing of this case at Naiui Tal, but the 
parties failed to appear. In considering the question raised I have consulted 
all the extant settlement reports for Kumaun and Garhwal and verbally 
di.scussed the matter with Sir Henry Ramsay, the late Commissioner, 
The fact appears to bo that when Messrs. Traill and Batten and to 
some extent also Mr. Beckett made their settlements tenants were scarce 
in the hill tracts and the question of occupancy right received little 
attention. Only three classes of tenants are referred to in the settlement 
reports—(1) khaikars, who have a permanent and hereditary right to 
hold their land at a fixed rate, hut have no power of transfer, (2) 
paikasls, who practically hold their land on the same terms as khaikars, 
(3) sirtans, who are described in the later settlement reports as tenants- 
at-will, Now the so-called tenant-at-will is thus described in paragraph 27 
of Mr, Beckett’s Garhwal Settlement Report : “The sirtan has no 
permanent right whatever; he makes his own arrangements with the 
proprietor usually only for one crop. He pays in money or in kind and 
sirtans are not entered in the records of rights. ” 

In paragraph 9 of his review of Mr, Beckett’s report Sir Henry 
Ramsay writes, “ the sirtan tenant correspond.s with the tenant-at-will of 
the plains and as a general rule holds by an annual written agreement.’’ 
The above extracts show that sirtan or so-called tenant-ab-will of the hills 
is a purely temporary occupant of the laud in the possession of proprietors 
and muse not be confounded with tenants who have broken up and 
brought under cultivation waste land and have continued to occupy 
uninterruptedly through a long series of years. As far as I can discover 
Mr. Reid is right in holding that there is no law or custom in Garhwal 
according to which such tenants are liable to ejectment at the will of 
the land-holder within whose limits the land they cultivated lies and I 
would dismiss the appeal preferred against his order, As however that 
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order is in direct conflict with Mr. Daniel’s decision quoted above, I 
forward the case for the concurrence of the Senior Member if he secs fit to 
concur in the order proposed, 

W, KAYE, 

Offg. Senior Member. 

November 8, 1890. 


I CONCUR. 
November 12, 1890. 


J. .1, LUMSDEK. 


I GIVE order accordingly. 
December 9, 1819, 


J. R REID, 


IN THE COURT OF E, K. PAUW, Esq., i.c.s,, DEPUTY 
COMMISSIONER, GARHWAL 

Baled July 30, 1896 
Revenue Appeal no, 9 

Instituted on June 30, 1896 

Balwant Singh of Biyansi Bungi ... ... Appellant-Plaintiff, 

versus 

Bhanu, nest friend of Madhu, minor Ee^pondent-Befendant. 

Appeal against the order of Pandit Jai Dutt, dated June 8,1896. 

Held by Mr. Pauw, Deputy Commissioner, Garhwal, that a gift of 
land to the pujari when of very longstanding has the effect of giving 
the holder of the land a right of occupancy. 

Order 

Plaintiff-appellant’s only ground of appeal is that the gift of land to 
the pitjctris of Jaset-ki-devi was revocable and that he having brought 
the whole villagers is entitled to revoke it. The statement that Madu 
has no right of succession is disposed of by the evidence takea in the 
lower court whence it appears that Kalinu Madhu’s father was appointed 
pujari by plaintiff’s own grandfather. 

In my opinion this gift of land to the pujaris of Jasoli-ki-devi being 
of very longstanding mentioned in the settlement papers has the effect 
of giving the holders of the land a right of occupancy. The appellant has 
produced no evidence to show that hy the custom of Garhwal snoh 
grants are revocable; the Deputy Collector is clearly of the contrary 
opinion. The land may lapse to the appellant like a khaikari holdiog on, 
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■tbs extiaction sf the line of pujiris ; but I do not thinh he is entitled to 
such against an existing incumbent. 

Appeal dismissed with costs, 

(Sd) E. K, PAUW, 

Deputy Commissioner, GarhwaL 

July 30, 1896. 

IN THE COURT OF E, C. ALLEN, Esq., i.o.s., DEPUTY 
COMMISSIONER, GaRHWAL 
Revenue Appeal no. lO 
Tnatituted on September 10, 1904 
Gabar Singh, Bhajan Singh, Partab Singh, 

Ranjit Singh, Fata Bhandari, village Kotgi, 

Bhatwari Dasjyula ... Appellants-Plainti^e, 

versus 

Netarmani Semwal, son of Srinand Bhatwari 

Dasjyula ... ... ... Respondent. 

Appeal against the decree of Pandit Dharnaanand Joshi, Deputy 
Collector, dated August 4, 1904. 

Reid by Mr. Allen, Deputy Commissioner, Garhwal, that a pujari 
appointed by punch hissedars who (in lieu of services to the deity) 
dedicate the lands which the pujuri holds have right to eject him as 
a sirtan even if he and his ancestors have held the land for considerable 
time, 

JODGilEST 

It does not seem necessary for the purpose of deciding this appeal, to 
go into the whole history of the case, which goes back 20 years or more. 

The bare facts are that in Bhatwari there is a plot of land dedicated 
to Bhumaia Deota, the area of which was given as 30 1/16 nalis in the 
old aedtlement papers. It was entered in the name of “shamilat deli’ as 
proprietors a.nd Anandu grandfather of defandant-respondent, as sirtan, 

Anandu held this land as pujari to the Deota doing service as pujari 
in lieu of rent. In 1885 the proprietors apparently took steps to eject 
Anandu who thereupon filed a suit against them to have his occupation 
in the land confirmed. He won his case, but the Cotnmiasioner when 
deciding the appeal wrote the lower courts have found that the office of 
pujai'i once conferred is good for the life of the incumbent so long as he 
performs his duties properly, bat that at his death the village community 
(plaintiS-appellant in the present case) have the power of appointing 
his successor. The conclusion appears just and reasonable, ’’ 

From this ruling it seems to me perfectly clear that, Anandu having 
died last February, the decision as to who is to succeed him rests 
entirely with the appellants or rather with the proprietors, and that 
without their consent no one can be pujuri or claim to have any rights 
to carry on the duties of pujari. Of the six proprietors the five appellants 
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wish to appoint or have already appointed one Shib Ram as pujari and 
only one, Umrao Singh wishes respondent (Anandu’s grandson and heir) 
to be appointed. Thns the appointment of respondent, as or the 

performances by him of the duties of pujiH is oontrary to the wishes of 
a large majority of the proprietors. 

In the next place there is no evidence to show and the Commissioner’s 
ruling quoted above contradicts the supposition; that the office ol pujari 
is hereditary in this case. Therefore if respondent is, as he asserts, 
carrying on the duties of pujari, without haviog been appointed pujari 
by the proprietors and against the wishes of the majorty of the proprietors,, 
he is doing so without a shadow of right. The Commissioner's words 
were : “ The office of pujari, once conferred. . . ” But in this case it has 

not been conferred. 

Lastly respondent not having been lawfully appointed pujari and 
haviog no hereditary or other title to the post of pujari, has the ordinary 
status of a mere sirtan in this land. It has not been suggested that any 
compensation is due to him on account of improvements effected in 
the land by him or his predecessors. He can therefore be dispossessed 
by the proprietors whenever they please, no matter how long he or his 
predecessors in interest have been in possession of the land. 

It should also be noted that the lower court appears to be wrong in 
saying that at the previous settlement the land was “ be parat, and 
unassessed to revenue,” since the Commissioner in his order of December 
8, 1888 very clearly wroteland (the land in queslion) for 
which the nialguzars are assessed to revenue.” I also find it is included 
in the assessed area of Bhatwari. It was certainly assessed to revenue 
at the recent settlement as even respondent himself admits. 

This fact only serves to define respondent’s status more clearly as 
that of a mere ‘‘sirtan,’' The appeal must therefore be allowed, and 
plaintiff-appellants will be given a decree for the ejectment of defendant- 
respondent from the land in question accordingly, Respondent will pay 
all costs in both courts, The lower court’s decree gives no particulars 
of the cost incurred in connexion with the origiual suit. Particulars of 
these should have been entered in full even though the suit was dismissed, 
and plaintiffs ordered to pay their own costs. 

B. C. ALLEN, 

Deputy CovimiBSionsr, Garhwal, 

Ocloler 7, IfiO-i. 

IN THE COURT OF A, M. W, SHAKESPEARE, Esq., i.c.s., 
COMMISSIONER, KDMAUN DIVISION 

Dated May 9, 1905 

Special Revenue Appeal no, 2 of 1904-05 
Netra Mani Semwal of M, Kothgi, patoi Dasjula Appellant-Defendant, 


vereua 
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■Gabai' Siugh, Bhaian Singh, Pratap Singh, 

Ranjeeti Singh and Phatta Mouza do ... Respondsnts-Plainiiffs. 

Appeal against the order of E. C. Allen, Esq., Deputy Commissioner 
Garhwal District, dated October 7, 1904, to have the decree for 
ejectment of appellant from 41 10/16 nalis of land in mauza Bhatwari 
granted to respondents, set aside. 

Pandit Tara Datt for appellant. Pandit Jwala Datb for respondents. 

Held by Mr, Shakespeare, Commissioner, that a pujari who is recorded 
as a sirtan of the land attached to the oflSce of pujari cannot be ejected 
by the revenue courts, 


Judgment 

This is a special revenue appeal. The only question is whether the 
suit was rightly brought in the revenue courts. It is called ouster of 
defendant (appellant) and the defendant was alleged to be a sirtan tenant. 

But it is obvious to mo he is not in possession of the land as a sirtan 
tenant. But he is in possession as alleged heir to his father Sri Nand who 
was pujari, 

Whether his allegation that he is heir to Sri Nand is correct or 
incorrect it is obvious that the land is attached to the ofBoe of pujari, and 
the defendant-appellant cannot be ejected by the revenue courts. 

I therefore allow the appeal and restore the order and decree of 
the court of first instance w'ith costs in all courts, 

A. M. W, SHAKESPEARE, 
Gomvwaioner, Kuviaun Division. 

May 9, 1905. 


IN THE COURT OF P. WYNDEAM, Esq., o.i.e., i.o.s,, 
OFFICIATING COMMISSIONER, KUMAUN DIVISION 
Dated Jtine 27, 1914 

Special Retenue Appeal no. 2 of 1913.14 
Nain Singh of mauza Matoli, patti Bali Kan- 

darsyun, Garhwal (tenant) ... ... Appellant-Defendant, 

versus 

oher Singh, Dhan Singh and others of mauza 
Kalon, patti Kandarsyun, Garhwal (hisse- 

... Respondents-Plaintiffs. 
_ Appeal agaiu^ the order of Mr. J. M. Clay, i.c.s,,, Deputy Commis¬ 
sioner, Garhwal District, dated September 22, 1913, to set aside the 
or er of ejectment and that the compensation awarded to appellant, 
deteudant is not sufficient. 
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Held by Mr. Wyndham, Ciuntuissioner uphrjlding Mr. Clay’s order 
that sirtans of longstanding are entitled to compensation for houses and 
extensions of cultivation adjoining their sirtaui fields. 

Okdee. 

This case was argued before me in Januaiy, but as I was new to 
Kuraaun and had to read up the revenue laws the case has been postponed 
for judgment. 

This is a suit for ejectment. The defondants-appellants allege they ate 
not mere sirtans (tenants-ao-will) but khaikars (occupying tenants). 

They further allege that the compensation granted them for improve¬ 
ments is not adequate. 

The eireurastancea of the case are fully described by the learned 
Deputy Commissioner. 

The file shows that defendants-appellants are sirtauas on measured 
lands and extensions of such lands and that they have been long in 
possession. I have read many rulings on the subject of acquisition of 
rights by sirtans but these all apply to unmeasured lands and nob to lands 
which have been measured and settled with hissedars (as in this case) 
or to extensions of such cultivations. 

Stowell’a Manual, page 97, 93, 99, 63, 69, 70, makes this point quite 
clear. I must uphold the learned Deputy Commissioner in his finding 
that the defendants-appiellants have no khaikari rights and are not exempt 
from ejectment, they are only sirtans on measured lands and eitinsions of 
such and as such can be ejected. That the extensions are not separate 
cultivation but mere adjuncts to old cultivation is clearly shown by the 
Deputy Commissioner who under the Kumaun Rules, page 10, rule 29, 
made a local inspection though he was an appellate court. 

The only other point for determination is the question of corapensa’ion. 
The court of first instance allowed no compensation for houses. The 
learned Deputy Commissioner did. 

The law on this point is quoted on page 102 in Stowell's Manual, In 
this case the houses are not on village waste bat on measured land, In 
the hills substantial houses are a necessity. Mr. Robert’s orders May 
11, 1892 and January 9, 1893, are before me. In the former he refused 
to permit a sirtan to be ejected from his house without compensation 
in the latter he refused compensation but said the tenant was entitled to 
remove the materials. 

I consider that under the circumstances detailed in th:s case the 
defendants-appellants are entitled to compensation for houses. They have 
been in the village for a long time. For such purposes, i.e,, permanent 
cultivation substantial houses are necessary in these tracts, The finding 
ol the lower appellate court that compensation for houses is permissible is 
upheld. 
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As regards the actual amount of companaation to be paid I musi: 
adopt the finding of the lower appellate court. The learned Deputy 
Commissioner has visited the spot and has had every opportunity of coming 
to a right valuation. This appeal is accordingly dismissed. 

This order will govern cases no. X given in the margin. 

As regards costs in the lower courts, they will remain as orderec^ 
Costs of these will be borne by parties. 

P. WYNDHAM, 

Offg-lGommiBsiomi', Kumaun Division. 

June 27, 1914. 


Petition No. 3 of 1914-15 

Copy of Board's order passed in the case of Natn Sinqh Mukhtab, 
appellants versus Sheh Singh, respondent, resident mauza Matholi, 
patti Bah Eandarsyun, district Garhwal. 

Appeal from the order of the Commissioner, Kumaun Division, dated 
June 27, 1914, in the case of ejectment, 

Held by Mr, Campbell, Junior Member, Board of Revenue, that on 
ejectment, sirtana were entitled to compensation for their houses and other 
improvements in their holdinga. 

Order 

No third appeal lies, but I have inspected the records, after bearing the 
parties, in my revisional capacity, under section 26 of the Kumaun Rules, 
I think that the orders of the Deputy Commissioner and Commissioner are 
perfectly correct, and that they have rightly decided that respondents 
cannot be ejected from their airtaniholdings until they receive compensation 
for the value of their houses and for the other specified improvements to 
their lands. This is not a case of a new tenant cultivating or being ejected 
from a few fields only and claiming compensation for an unneae.ssary big 
house which ha had constructed at his own risk and with his eyes open to 
the chance of dispossession. 

Respondents are tenants of large holdings which they and thoir ancestors 
have cultivated and improved for 30 or 40 years ; and the houses which they 
have built were absolutely ueoessary and not unsuited to their position. 
They are clearly entitled to compensation, now that the appellant is trying 
to turn them out of the village altogether, I therefore uphold the Com¬ 
missioner’s order and dismiss this application with costs, 

This order will also govern nos. 4, 5 and 6. 


July 9, 1915. 


J. S. CAMPBELL, 
Junior Member. 
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IN THE COURT OF H. A. LOMAS, Esq., i.c.s., DEPUTY 
COMMISSIONER, ALMOKA 
Dated April 25, 1916 
ReyesDE AppEiL No. 5 of 1915 

Mohan Singh, Jeet Singh Kathaiat and Sher Singh Ka- 

thaiat, sons of Narpat Singh, of mauza Koturah, patti 

Walla Ginwar ... ... ... Appellanta, 

versus 

Madan Singh, Prem Singh and Jasodha Singh, eirlans of 

manza Koturah, pattiVValla Ginwar ... ... Respondents. 

Appeal against the order of Assistant Commissioner, Ranikhet, re 
to taka possession. 

Held by Mr. Lomas, Commissioner, that a sirtan who has been in 
possession for over 30 years is entitled to compensation for the houses 
built by him on ejectment. 

Present : Appellants and respondonts, 

Obder 

This case was decided by me on certain findings by the lower court on 
issue framed by my predecessor. 

No written objection has been filed. I disagreed with one of the find¬ 
ings of the lower court, which was to the effect that defendant-respoudent 
held khaikari rights and that if ejected he was entitled to Us,a72-7-ll 
compensation for improvements. 

I held that respondent held no khaikari rights and that on ejectment 
he was entitled to the compensation. 

I decreed ejectment on condition of the payment of Rs.372. 

The grounds of appeal are not before me but my decree has not been 
set aside, and I am not quite clear how I could review or alter it. 

At any rate the only point taken before me verbally is that a sirtan is 
not entitled on ejectment to compensation for a house aud the only support 
for the contention is a brief Judgment by Mr. D. T. Roberts. 

The lower court has discussed this at length and I need only say that 
I agree with it. Respondent held the land for a great number of years. 
He built a house on it apparently 30 years ago and has lived in it ever since 
without any objection by theJandlord. 

It was the only house he had. He improved it in a rational manner. 
Iti is not contended that it is not worth the sum claimed. When the 
ejectment takes place it will lapse to plaintiff-appellant. It is only fair 
that he should pay for it. I confirm my previous judgment and decree, 
no further costs are claimable. I have already decided that parties pay 
their own. 

H. A. LOMAS, 

Deputy Commissioner, Almora, 

12 



( 1^2 ) 

IN THE COHET OF H. A. LOMAS, Esq,, i.c.s., DEPUTY 
COMMISSIONER, ALMOKA 

Bated A'pril 26, 1917 
Eeventje Appeal no. 4 op 1917 

Madhan Singh Bhat, son of Debu, mauza Dnn- 

gari, patti Talla Askot ... Defendant-A 2 }pellaitl^ 

Kunwar Gajendra Singli Pal, Bajwar Sahib, 

Taluka Askot ... ... Dlainti^-Respondent. 

Appeal against the judgment and decree, dated March 1, 1917, passed 
by P. Mason” ESQ., I.c s.. Assistant Commissioner, Almora. 

Held by Mr. Lomas, Deputy Commissioner, that the khaikars in Taluka 
Askot acquire no khaikari right in the nnassessed benap land. Their case 
is not that of ordinary ■pillage in Kumann. 

Order 

Present appellant-respondent absent, but a perusal of the case and the 
argument advanced by the appellant combine to show that it is unnecessary 
to adjourn the case. 

Appellant is butting against a stone wall. Belying on a remaik of 
Mr. Goudge’s in his settlcnrenb report which is not before me and to which 
the copy filed be.ars no relation he and others insist on maintaining that 
khaikars in Askot possess khaikari rights in benap land which they may 
break up. They rely on the fact that certain khaikari rights have been 
allowed in such land to khaikars elsewhere. 

Every one of his arguments has been settled and disposed of in the 
exhaustive judgment of Mr. Winter in 1907-08, 

Khaikars in Askot are not on the same footing as khaikars elsewhere 
in the district, no one has a right to any special status in benap land, such 
status may he conferred by Government as a concession. In Askot the 
concession has been given exclusively to the Bajwar Sahib and none of his 
tenants can acquire any right in benap but such us he choses to give. 

He has given no right to appellants. If they, presuming on supposed 
rights, have spent money in bricks and mortar and improvements it is their 
look-out. They acquire thereby no special position. 

The appeal fails and i.s dismissed with costs ea; parte. 

H. A. LOMAS, 

Deputy Commissioner. 

IN THE CODBT OF J, R. PEARSON, Esq., o.i.e., i.c.s., 
COMMISSIONER, KUMAUN DIVISION 

Decided on. March 16, 1925 
Special Revenue Appeals nos. 25 and 26 of 1925 
Bhim Singh, of Nai Pinglapakha, district Garhwal ... Appellant, 
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veraits 

Jas Rjm of Kilbaa, patti Kiingaddigad, district 
Garhswal ... ... .... ... Rsapondeni, 

Appeal agairi't order and decree of T.J. G., Acton, Esq., r.C.s., Deputy 
Commiisioner, Garbwal, dated May 17, 1924. 

Claim for ejectment from 46 nalis of sirtani laud under Kumaun 
Tenancy Rules. 

Present and heard : P, Brij Mohan, Vakil and Mathura Datt, Vakil, 
for appellanb, P. Tara Datt Gairola, Vakil, for respondents. 

Held by Mr. Pearson, Conimisaioner. Knmann, that tenants who are 
descendants of various khaikars who broke up the land and broii^htit under 
culttivation cannot, where the holdings have descended directly to them from 
their original cultivators, be ej mted. 

See my order of January 27, 1925. I have now heard arguments afresh 
and gone through all the available rulings. One preliminary point require.? 
to be disposed of, though it was not raised in the memorandum of appeal 
either before me or before the Deputy Commissioner. It is urged that 
there is no proof that respondent Jas Ram in appeal no. 26 is a descendant 
of the tenants originally recorded as khaikans in 1862 but decided to be 
sirbans on appeal to Sir Henry Ramsay. This point is dealt with suffici¬ 
ently by the Deputy Commissioner. '1 here is at any rate prima facie 
evidence in this case that his status was not challeuged on this ground in 
the trial court and the objection seems an afterthought. 

I refuse to eotertaiu it. As to the main question at issue whether 
these sirtans are liable to ejectment or not, as I have remarked in my 
previous order, the Deputy Commis.sioner’s finding that they are Maurusi 
sirtans does not dispose of the case. I do not make out that the term 
"Maurusi sirtans ’’ has any legal significance. It is used by Mr. Stowell 
on page 96 of his Manual, No remark there that the claim to occupancy 
right hy these old hereditary tenants is not recognized by the courts and 
1 gather from the rulings that it depends on the circumstances of the 
individual case. In the present case tho main facts detailed in my order of 
January 27 are clear. It is admitted (1) that the tenants arc descendants 
of the original owners who for some reason surrendered their proprietary 
right in 1844. The village was subsequently resettled by the ancestors 
of the appellants and according to the petition of 1861 translation of 
which, marked Ex. D, is attached to this judgment, the village lapsed 
into waste. The revenue assessment continued on it and the raalguzar 
had to pay without return until the original owners cams back. On 
appeal it is urged that they admitted that they had abandoned cultivation 
but the point is really immaterial to the decision. It is on record that 
the respondent’s ancestors were tbs persona who brought the land into 
cultivation again (accepting the plea that it did lapse into waste). (2) 
The decision to record them as sirtans and nob as khaikars was solely on 
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the ground that they had relinquished all rights in 1844 .see Ex, B, 
translation of Sir Henry Ramsay’s Ordei of August, 18, 1862). 

(3) Though there is a copy of unproved likhat on the file in which 
the tenants apparently agreed that they would be liable to ejectment (see 
Ex. A). This hears a date of 1855, The Assistant Collector and the 
Deputy Commissioner are wrong in drfting it 1862 clearly even accepting 
this as proved it was drawn up prior to the proceedings of 1860 when the 
record peshkar recorded a note about these tenants (Ex, C attached). 
In this it is clear the then hissedar admitted that he had no claim to eject 
and would not. This seems to me clearly to override the likhat and I 
have for this reason thought it uunecesary to return the case for formal 
proof of this likhat though I did not think that lower courts are right in 
holding that reliance on it entailed altering the suit for simple ejectment 
to one for breach of conditions. Clearly the appellant relied on this as 
proof that the tenants were originally liable to ejectment. It is therefore 
clear that whether the respondent's ancestors retained cultivation con- 
tinuonsly after they had surrendered their proprietary rights or broke up 
the land anew after it lapsed into waste, their descendants can claim to 
derive from the person who broke up the land and brought it under culti¬ 
vation, either as original proprietors or as those who did so after the lapse 
into waste. I have been unable to find in my record room the records 
of the two orders of the Board of Revenue quoted on page 97 of his 
Manual by Ur, Stowcdl, bat the case seems clearly similar to the case of 
Utam Nath versus Marti in which the Board rules that tenants who have 
broken up the land and brought it under cultivation and have continued 
to occupy unintoiruptcdly through a long series of years can claim 
occupancy rights. 

Mr. Stowell on page 99 of his Maunal summarizes the rulings and 
adds a condition that the waste shonld have been unassessed and it is 
argued before me that revenue having been paid apparently continuously 
in this case, the waste land vva= actually assessed and rights therefore do 
not accrue. I cannot accept this argument, Mr. Stowell seems to have 
added this condition without authority and the Board’s order of January 20, 
1891, dues not lay it so, nor does it appear reasonable that tenants’ right 
could d,spend solely on whether the owner of the laud was not paying 
Government demand on the waste which was being broken hy tenants. 
Clearly on equitable grounds it is reasonable to distinguish between the 
rights of old hereditary tenants whose ancestors brought the land under 
cultivation and those not the decendants of persons who merely took up 
many years ago, measure and cultivated land aud have continued to 
cultivate this land for a long scries of years. The case dealt with by 
Mr. Wyndham in October, 1913, is clearly of the latter class. I have 
examined the records of the case which went up to the Board of Revenue 
in 1915 and find that in this case also there was no proof of the tenants 
having derived right from persons who originally broke up the land. In 
fact Mr. Wyiidbam’s order of June 27, 1914, clearly distinguishes 
between the two classes. In the circumstances I find the lower courts are 
correct in holding that respondents are nod liable to ejeebrn’ent, they are 
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(]escendant 3 of persons who broke up the land and brought ft uuder 
cultirabion and the holdings have descended directly to them from tliair 
original cultivators. Appeals are dismissed with costs. 

J. R. PEARSON. 

ilarch 16, 1925. Commissioner, Kumathn Division. 


I V THE COURT OF CAPTAIN A. W. IBBOTSON, m.c., .m.k.e., i.c.s., 
COMMISSIONER. KUAlAUN DIVISION 

Dated July 22, 1929 

Miscei.laneods Revesde Appeal no. 2-1 op 1928-29 

Chandr.i Singh Rawat of village Bogi Bhanwasi, 

patti Ajraere walla, district Garhwal ... Appeliants-Cross- 

Objectors, 


versus 


Deb Singh, Siibodar, village Talli Blianwasi, patti 

Ajraercwalla district Garhwal ... ... Respondent-Opposite- 

party. 

Appeal against the order and decree of Lala Prema Lai Sah, Addi> 
tioual Deputy Commissioner, Garhwal, dated October 29, 1928. 

Claim for declaration of rights over 5-S-6 nalis land. 

Held by Captain Ibbotson, Commissioner, Kumaon, that a Judge 
e.annot extend the time in appeals in which copy of the judgement of the 
trial court was not filed. 

Order 


A preliminary objection is made to this appeal by the respondent on 
the ground that th? copy of the judgment of the trial court was not hied 
wkh the app-uil. The Full Bencli decision of the Allahabad High Court, 
on nrecisely a similar matter in Bhairon Gliulam and others r;emts Ram 
Autar Singh, Allahabad Law Journal, Vol. XIS, page 598 is put before 
It was held then by Full Bench, on May ll), 1921, that Judge cannot 


me, lij waa uciu uuoii w.. —- . ^ 

extend the time in such a c.ase and the only proper decision is to reject 

the appeal. 

The counsel for the appellant cannot counter this argument and the 
appeal is therefore dismissed. 

The cross-objection suffers from the same delect and is therefore 
similarly rejected. 

Each party will hear its own costs. 

A. W. IBBOTSON, 

July 22 1929. Comniissionef', Kumaun Division, 
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Petition no. 2 of 1930-31 

Copy of Board’s order passed in the oase of Xnii. Ri.K, applioani 

versus Lalu and another, respondents, mama Dharkot Dasjula 

Nagpur, district Garhwal, 

Application for revision of tlie order of the Commissioner of Kumaun 
Division, dated July 24, 1930, in the case of ejeccnaent of sircan. 

Eeld by Mr. Oppenheim, Member of the Board of Revenue, that if a 
hissedar jfivea land to a tenant by an unregistered khaikaridikhat aoreeiocr 
to have him recorded as a khaikar at the next settlement but makes no 
stipulation in the likhat about tbe payment of rent ; the principle of part 
performance does not apply to such a case as the conditions of tbe agree¬ 
ment are not definite as required under section 53A of the Transfer of 
Property Act. 

In 1916 the petitioner who was a hissedar of tbe land in dispute gave 
the land to the opposite-party under an agreement the terms of which 
were embodied in an unregistered instrument. Previou.? to this the land 
had been occupied by other cultivators. He accepted nazrana on account 
of allowing the opposite-party to occupy the laud and agreed that they 
were to continue to occupy it until the next settlemeut presumably as 
sirtans or tenanta-at-will and promised that at the settlement he would 
accept them as khaikars and have bhein recorded as such. The settlement 
actually started in 1929. There was no clause in the agreement about the 
rent payable during the current settlement or about the rent that was to 
be payable as khaikari rent after the new settlement, 

In 1920 the opposite party made an unsuccessful effort to get them- 
selves entered as khaikars. In 1922 they brought a suit for a declaration 
that they were not “ sirtans ” but " khaikars,” It was held that they 
were •' sirtans.” 

The present suit was brought by the applicant. His allegation was 
that the opposite party had refused to pay any rent on account of chis 
land. He asked for their ejectment as sirtans, 

The Assistant Collector and the Additional Deputy Commissioner 
ordered ejectment on condition that the applicaut paid to tlie opposite- 
parly Rs.250 as compensation. 

On second appeal the Commissioner held that the doctrine of part 
performance embodied in section .b'lA of the transfer of Property Act 
by the amending Act of 1929 applied to this case. Ha found that although 
a “ khaikari ” status had not been created, yet in view of the doctrine 
mentioned above the applicant was ‘‘ stopped from ejecting the opposite- 
party. 

On revision it is urged that this doctrine does not apply to the present 
case. 

I have read a number of decisions bearing on the doctrine and accept 
the view of the Commissioner that the principle embodied in section 5SA 
cited above was good law even prior to the amendment of the Act. But in 
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ihid case all the coadibions precedent to the application of that principle do 
not esist. 

Section 53A says that “ where any person contraols to trjnsfer for 
consideration any immovable property by writing sign il by him or on his 
behalf from which the terms necessary to constitute the truiifer can be 
ascertained with reasonable certainty and the trausfereu Inu performed or 
is willing to perform hia part of the contract. 

In this case the terms necessary to constitute the transfer cannot bo 
ascerlain jd with reasonable certainty “ nor can it be held that the trans¬ 
feree has performed or is willing to perform his part of the contract.” 

As already stated the original document contained no provisions about 
the rent which was to be paid np Do the settlement or after the scttlemerit. 
It is urged by counsel for the opposite-party that the arrangement was 
that his client were to pay no rent daring the eurreacy of the existing 
settlement and were to pay kbaikari rent after that settlement. I do not 
think that it is possible Co import this agreement into the dociimeut. It is 
difficult to reconcile the view that under the agreement no rent was payaole 
in 1920 and 1922 with the litigation of those years when the people who 
according to this theory were entitled under the agreement to hold the land 
rent-free brought suits which, had they been successful, would have resulted 
in their having to pay rent as khaikars. Nor is there anything to show 
that the amount of rent payable by a kliaikar at the settlement is an 
amount which never varies. It is urged on behalf of the applicant that 
it is sometimes 25 per cent, above the revenue and sometimes a larger 
amount. In any case in the absence of any evidence about the amount of 
rent payable by the opposite-party I am nob prepared to hold that tnis 
agreement conlaineil terras which could be " ascertained with reasonable 
certainty,” 

“ Tiie hiatory of the case also does not show that the opposite party has 
peeforrned or was willing to perform his part of the coutract.” According 
to the statement in obo plaint which was not contradicted they have not 
paid aijy rent .since 1920 when they first c-laimed to be entered as khaikars, 
nor are they willing Do pay any. 

There is the further consideration that the decLion of the Commis¬ 
sioner not only nullities the decisions of 1920 and 1922 it also leaves the 
parties in a very difficult position. The Commissioner h-ld that the 
opposite-parties were not khaikars. He thought it possible that they 
might win a suit for a declaration that they held that status a possibility 
now is that they cannot be ejected from the land and that they are not 
bound to pay any rent on its account. Id would thus be somewhat 
foolish on their part if they brought a suit for a declaration which 
would involve their having to pay some rent. Nor can I conceive what 
remedy the applicant would have in order to set matters right. 

On the other hand the decision of the Additional Deputy Commis- 
siouer and the Assistant Collector was fair enough to every one. The idea 
which under lay the principle enacted in section 531 was to prevent a party 
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to a traosaotioa deriving unfair advantage from it for a technical reason 
In this case the decision of the two lower courts prevents this and is fair 
enough to everyone. 

For these reasons I would set aside the order of the Commissioner and 
restore that of the Additional Deputy Commissioner and would direct 
that tho opposite parties pay costs throughout and fIs.SO pleader’s fee to 
cover pleader’s fee in all courts. 

OPPENHIEM, 
Member, Board of Revenue, 


IN THE COURT OP L. M. STUBBS, Esq., c.s.i., o.r.E., i.o.s., 
COMMISSIONER, KUMAUN DIVISION 
Special Revenue Appeal no. 3 of 1932-33 
Instituted on October 20, 1932, 

Ram Parshad and Ram Partap of village Mar- 

gun, patti Rawabsyun, district Garhwal ... Appellants-Plainiiffa, 

versus 

Raghbanand, Deo Ram and others of mauza 

Luneta, patti Bangarh.syun, district 

Garhwal ... Respondents-Defendants. 

Appeal against the order of W. F. G. Browne, Esq,, I.O.S., Deputy 
Commissioner, Garhwal, dated August 22, 1932. 

Claim for ejectment and recovery of price of grain under Kumann 
Rules, 

In 1859 the appellants’ ancestors had or claimed some connexion with 
the village (which had never been .settled before) which had been 
cultivated by the ancestors of the respondents but if they ever had 
khudbast he definitely abandoned it the village before Pauw’s setblement, 
possibly from 1859 or possibly from a few years after 1862. Held by 
Mr. Stubbs, Commissioner that the respondents ware maurusi sirtans and 
could not be ejected from their holdings. 

Ordeb. 

This is a border line case in which the question is whether or not 
sirtans have proved (had they are entitled to resist ejectment as maurusi 
or not. 

It is a question of the value of the evidence as to length of tenure. 

The extracts from the Becketts settlement entries are khasra footnote 
of April 18(19. 1859, Ekasami hai kul gann wiran tha July 5, 1860, 
nak.sha 7, Basti nahin hai knl gaiin jangli khata wiran kam kasht ziyada. 
Thora talaon hai. Wiran hai. 

August 22, 1862, fard tafsil zainin. 

August 26, 1862, hukmj baud, 
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Gauri Datb Khanduri'a name appears as hissedar. There is no teiiaiib 
entered and the land is shrnva as khudkasht. 

Some of the entries are certainly difficult to explain and it is not easy 
to understand how wirau karakasht ziyada can be reconciled with the 
figures of cultivation on the rest of the entry. 

Also talaon was 20 nalis odd then and is only 28 nalis odd nuw. 

The word asami generally means a tenant and not a hissedar but 
this is not a matter of certainty. 

At Pauw'a settlement there was no khudkasht, no talaon and the whole 
village was held by airbans. There seems to have been some development 
between 1859 and 1862 possibly ad hoc. 

The entry of khudkasht at settlement seems to me in the circnmstances 
doubtfnl and it is somewhat remarkable if it was a genuine entry that the 
khudkasht should have been abandoned and the irrigated area also 
between Beckett’s and Pauw’a settlement if it was at all genuine. 

The amin has reported that all the present cultivation is .an extension 
or series of extensions of the original map which vvas khudkasht. This may 
be thought in view of the change in area it seems somewhat remarkable. 

It is impossible to be certain in a case of this kind parrioiilarly when 
the settlement entries are so confusing but the probability would seem to 
be that in 1859 the appellants’ ancestor hal or claimed some connexion 
with tho village which had never been settled before thut he had the 
village cultivated by the ancestors of the respoudents but if he over had 
any khudkasht ha definitely abandoned it and that the village was in the 
possession of the respondents as cultivators for many years before Pauw’s 
settlement possibly from 1859 or possibly from a few years .after 1862. 

As I said above the case is on the border line but on the probabilities 
I think the respondents win. It is purely a question of fact. 

The appeal therefore fails and is dismissed with costs. 

L. M, STUBBS, 

Deceviler 20, 1932. Cormnissioner, Kumaun Division. 


Petition no. 13 of 1932-33 

Copy of Board's order passed in the case of Ram Parshad, applicant, 
versus Raghbanand, respondent, mauza Margun, district Garhwal 
Application for revision of the order of the Commissioner, Kumann 
Division, dated December 20, 1932, in the case of ejectment and recovery 
of price. 

Held by Mr. Drake-Brockraan, Senior Member, I’oard of Revenue, 
that if a tenant has held possession for a long time or for several genera¬ 
tions at a fixed rent or rent only varied at settlement a sirtan loosely 
called a maurusi sirtan is and protected from summary ejectment at the 
suit of the land-holder. 
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If we admit that what is loosely called a maurusi sirtan, that is to 
say, a man who has held possession for a long time or for several genera¬ 
tions at a fixed rent, or rent only varied at settlement, is a sirtan who is 
protected from summary ejectment at the suit of the land-holder, no point 
justifying a revision arises in,this case. On the evidence the documentary 
part of which was very uncertain, in the lower and higher appellate courts 
found that the respondent had been in occupation at least from about 1865 
and this is what he himself said in his written statement. I should myself 
infer from the selclement entries that previous to Mr. Beckett’s settlement 
there had been some cultivation in the village for 465 fields are shown 
both in the khasra and the map, by nambers. But in naksha no. 7 while 
the full area is shown as 13 biais odd they are shown as hiyek abadi. 
From the faat that Mr. Beckett assessed Ks.S for the first 15 years 
and Rs.5 thereafter I would judge that he was assessing on the ground of 
cultivatibility ond not actual cultivation if the respondent came in sub- 
sequeutly he brought all this land under cultivation again and extended 
it into new land. But with the records which are so uncertain this infer¬ 
ence will not necessarily be any more correct than that drawn by the 
courts below. 

The application therefore is dismissed. Parties might bear their own 
costs. 


September 6, 1933. 


D. L. DRAKE-BEOCKMAN. 

Senior Member. 


CHAPTER IV—Water Rig^hts 
IN THE COURT OF THE DEPUTY COMMISSIONER, 
GARHVVAL 

Dated November 10, 1921 
Revende Afpeal no. 3 of 1921 
Sher Singh and others of mauza Sandwalgaon 

Bachhanayun ... ... ‘"i Appellants, 

versus 

Kubta of mauza Taithi, patti Bachhansyun ... ... Respondent. 

Appeal aganist the order of Lala Prem Lai Sah, u.A , As-ustint 
Collector, I class, Barahsyun, dated ,September 30, 1921. 

Held by Mr. Mason, Deputy Commissoner, Garhwal, that court cannot 
compel any person to allow others to oonstuct a gul thrugh his nap Bells. 

JODGMENT 

1, This is an appe.al under rule 14 of ihe Kamuan Water Rules 
(notification no. 2.32/IX—ifi-o, dated .launary 9,1917). PlaintiSi of Sand¬ 
walgaon sue for continuation of a gul in defondaut's village Taithi, which 
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they flllecrs should irrigate their field nos. 44, 43 aui] 47, but has been cut 
off by defendant, The lower court found that their request involved 
makiug a new gul through defendant’s nap 6eld no, 140, to which 
defendant refused to consent, and dismissed the suit with costs. 
Plaintiffs appeal, alleging that their gul dates from before 1883 and 
that it must have been overlooked at tha last settlement, presumably by 
the chalaki of Taithi people. 

2. I agree with the lower court that plaintiffs old settement gul 
having become useless owing to erosion at the point where it used to take 
off from the Bachangar nala they now want to continue defendant s 
more recent gul higher up down to their gul so as to feed it at a point 
above or rather below its old mouth (point marked X by me ou map 
Exhibit Al), This involves taking a short section of the continuation 
through defendant’s nap field no. 140 : the rest would be through Kaisar-i- 
Hind laud of defaridauts’ village. I do nob believe plaintiff’s story that 
in the old days of Mr. Bickebt’s sattleinent they had a gul here and if 
they did it was certainly not on the alignment now proposed. Legally 
therefore they have not a leg to stand on and their claim is false. 

3. I pub it to defendant that his field no. 140 is only 4^ nalis of 
inferior unirrigated laud and that he might well allow his gul to be con- 

tinned through it even if it did take up - ■ ^g —or —of n nali seeing that 

to do so would provide plaintiffs with many nalis of good shera. He 
refused point blank. He said he would never abrogate or forgo a single 
inch of his land and would never allow men of another village to profit 
a pice by a gul which he had made and paid for. Let them look after 
themselves. In reply to a suggestion he said if his income was Rs.2,000 
he would nob forgo o aunas of it even, if so would give somebody 
else R 3 . 5 OO, His attitude reminded me of some villagers who followed me 
fnr some distance in the Ganges valley begging and praying that the new 
Hardwar-Karnprayag Railway which is absolutely vital to tha future of 
this district, might not be made because its alignment passed through 
some of their "best fields. He said his precious 4J-nali field 140 was dry 
land and would be ruined if the gul was taken through it though he 
admitted he held 200 ualis of land altogether. When I told him that if 
Ids crul was soon rendered useless by erosion as plaintiff’s had been he 
might regard it as the justice of Providence ou him for his selfishness 
he said he would gla lly do so .and that now I was talking sense which ho 
could understand—a very interesting sidelight on the inenbality of the 
Garhwali villager, 

4. The appeal is dismissed, but in view of the unreasonably selfish 
attitude taken up by defendants he will get no coibs in either court, 

P. MASON, 
Oommissioner, Qarhwal. 


Deceviber 10, 1921. 
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BOARD OF REVENOE 

Present : Me. Oppenheim, Senior Member and Mr, Walton, 
Junior Member 

Application no. 14 op1931-32 
Dated October 5, 3 932 

Dhan Singh and others.,, ... Defendants'Applicants, 

versus 

Bhana aad others ... ... Plaintiffs-Opposite parly. 

Application for revision of the order, dated March 30, 1932, of the 
OommiasioQer, Kiimaun Division, in a case of claim for a water spring. 

Held by Messrs. Walton and Oppenheim, Members of the Board of 
Revenue, that the Board had powers of revision under the Nayabad Rules 
of 1916 but has no such power under the Water Rules of 1917 and the 
Nayabad Rules of 1930, and 1931, 

Order 

Oppenheim, Senior Member, (October 3, 1932).—In view of the fact 
that there is much uncertainty iq the Kumaun Division on the question 
whether applicatious in revision lay to the Board under the superseded 
Nayabad Rules of 1918 and the superseded Water Rules of 1917 and 
whether such applicatious to the Board under the existing Nayabad Rules 
of 1931 and the existing Water Rules of 1930. I admitted these applica¬ 
tions in order that an authoritative ruling on the subjent might issue. 

Under the old Kumaun Rules of 1891 which dealt inter alia with 
grants of Nayabad laud (rule 49 of those rules) such an application 
undoubtedly lay. Rule 26 of those rules was couched in very wide terms. 
It ran as under ; 

The Board may call for and examine the record of any case of 
the proceedings of any court subordinate to it for the purpose of 
satisfying itself as to the legality of any order p.assed, and as to 
the regularity of the proceedings of such eourt.'* 

There is no specific reference to the Water Rules in the Kumaun Rules 
of 1891, but the wording of rule 26 is such that it may be taken that the 
Board had powers of revision even in cases coming under the Water 
Rules. 

About 1916 probably in view of the consideration that it had been 
d-mided to extend to Kumaun the jurisdiction of the High Court in civil 
cases, sets of new rules were enacted. These rules not only superseded 
the Kumaun Rules of 1891 but al.so made some alterations in those 
portions of the Land Revenue Act which had been applied to Kumaun 
in 1901. Those portions of the Act which had been extended had not 
included section 219, the section which gives the Board general powers 
of revision. Bre.suinably the reason was that the Kumaun Rules of 1894 
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gave the Board more wide powers and that it v\a‘; therefore nnoccffsarv to 
include the section in question. That section was then included, 

The rules, which were standardized at that time, were the Nayahad 
Eules of 191d, the Water Enles of 1917 and the Kumaun T- nancy Rules 
of 1918. 

“ Regulation applications for and grants of unmeasured or una'^sessed 
lands.” 

There were speciSc rules about appeals to the Deputy Commissioner 
and to the Commissioner. There was no reference to the Board in the 
rules. But there was a rule added in 1918 which said that: 

" The procedure prescribed in the Kumaun Tenancy Rules of 
1918 applicable to suits and applications under those rules shall so 
far as may be applied to all suits and applications of the nature 
referred to in the preceding rule.” 

(The rule about suits and application about Nayabad land.) The 
Tenanacy Eules, to which reference was made, contained a spacifio provi¬ 
sion allowing revision by the Board. This jerovision did noc give the 
Board as wide powers as had been given under rule 26 of the Kumaun 
Rules of 1894. It restricted the powers of the Board by permitting 
reference to the High Court on revision under the Code of Civil Procedure. 
It ran as under: 

" The Board may, on the application of a p.irty to the case or on 
report made or oa its own motion call for the record of any case which 
has come before any subordinate revenue court in which the court 
appears to have exercised a jurisdiction not vested in it by the law 
or to have acted in the exercise of its jurisdiction illegally or with 
material irregularity, and may pass such order thereon as it thinks 
fib.” 

I interpret these two rules as having given the Board those jiower.s 
of revision stated in rule 17 of the Kumaun Tenancy Rules of 1918 in 
cases under the Nayabad Rule.s as coinpired with the practice of the pa.sc 
when all revisions were accepted by the Board. 

“ The provisions of the Code of Civil Procedure as in force in the 
Kumauu Division shall so far as they are applicable and are not 
inconsistent with these rules, apply to all suits and other proceed¬ 
ings under these rules.” 

The effect of the substitution of rule 15 of the old rule by this rule 
has been to remove from the Board tiie powens of revision which it had 
under the old rules. 

Tue question of revision under the old obsolete Water Pules of 1917 
and the current Water Rules of 1930 jireseuts no difficulty at all. In 
neither set of rules is there any reference to tJie Board, The rules contam 
full provi.sion about rights of appeal and no provision at all about rights 
of revision. There is nothing in these rules which indicate that it was 
the intention bo give the Board power to interfere on revision in these 
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cases. Nor, so far as the local Bar present here and the Ootnmissioner’a 
Sai'ishtedar know, has there ever been any application on revision, 

It is urged that in spite of the wording of the rules the Board have 
powers of revision by virtue of the provisions of section 5 and section 219 
of the Land Revenue Act as extended to Kumaun. Section 5 says that the 
control of all matters connected with the land revenue is vested in the 
Board. Section 219 says that the Board may call for the record of any 
caso of a judicial nature if the ofiBcer by whom the case was decided 
appears to have exercised a jurisdiction not vested iu him bylaw, or bo 
have failed to exercise a jurisdiction so vested or to have acted in the 
exercise of his jurisdiction illegally or with substantial irregularity and 
may pass such orders in the cases as it thinks fib. 

As regards section 5 it would be far fetched to hold that the matters 
covered by the Nayabad Rules and the Water Rules are matters “ connect¬ 
ed with the land revenue ’’ within the meaning of that section. If it had 
been the intention of the law thac powers iu the cases specified above, 
that intention would have been specifically stated in the rules, 

The ordinary construction of the two sections cited above would bj to 
give the Board power of revision in cases under the Land Revenue Act 
as extended to Kumaun and to give the Board general power of control in 
all matters connected with the land revenue in the Kumaun Division but 
nob to give the Board power of interference in cases under these rules which 
made do mention of such power. 

For these reasons I would hold that the Board had powers of revision 
under the dayabad Rules of 1916 and that they had no such power under 
the Water Rules of 1917 and that they have no such power under the 
Nayabad Rules of 1921 and under the Water Rules of 1930. I would 
therefore dismiss these applications and would let parties to these proceed¬ 
ings bear their own costs. 

Mk. Walton, Junior Member {October 5, 1932j—I agree. 


IN THE COURT OF L, OWEN, E,sq., DEPUTY COMMIS¬ 
SIONER IN CHARGE, KUMAUN DIVISION 

Bated April 19, 1934 

MiaoELLANKotJs Revende Appeal no. 56 of 1933-34 
Instituted on January IS, 1934 

Bhawan Singh and others of village Kothagi D.asjula, dpfellanta- 
Garhwal ... ... ... ... Plaintiffs, 

versus 

Bhudramani and others oE Kuili Dasjula, Garhwal ... Bespondents- 

Defendants, 

Appeal against the order of W. F. G, BeoWNE, Esq,, l.o.S,, Deputy 
Commissioner, Garhwal, dated November 16, 1933, regarding declaration 
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of right for sfcoppiog the gul which defendant-; are constructing under 
Kumaun Water Kulea. 

Held by Mr. Owen, Deputy Coraraissioiiir n charge, Kuiuann Divi¬ 
sion, that suit for stopping the re.spoudent from constructing and usinT 
a channel which they olaimed was for drinking purpf).=s.s onlj is essentially 
one under the Kumaun Water Right Rules ami that the civil cQui t has no 
jurisdiction in the matter. 

OltDEE 

This is an appeal from an order of the Deputy Coinmissioner, Garhival, 
A suit was filed in the Oonrt of the Sub-Diviaional Officer, Charaoli, pur¬ 
porting to be under section 39 of the Specific Relief Act with the object 
of stopping the respondents from constructing and using a channel which 
they claimed was for drinking purposes only. 

The Sub-Divisional Officer deereed the suit but the lower appallate 
court on appeal held’that this was purely a oivil suit aud that a revenue 
court had no jurisdiction. I think tho lower appellate court was wroug. 
It is true that the plaint was badly drawn up and that rnenciou was 
wrongly made of the Speeitio Relief Act. It is also true that the plaintiffs 
were made to claim rights over the wholegadhera hut this is a case which 
is obviously provided for by the Kumann Water Rules and the fact that 
the lawyer who drafted the plaint was not very ezp.rt is no reason why 
the clients should be penalised. Rule 2 lays down that all disputes arising 
out of irrigation channels shall be tried exclusively by the revonue courts. 

It is argued that this is nob an irrigation channel but drinking channel 
and that the rules do not therefore apply. I am not prepared to accept 
this argument. Once a channel has been made it is available either for 
watering the fields or for drinking purposes and if this kind of argument 
is once accepted every channel illegaly made will ba declared for drinking 
purposes only so as to remain outside the rules. 

I would therefore hold that this suit is essentially one under the 
Kumaun Water Rules and that the civil court has no jurisdiction in the 
matter. The suit was therefore correctly heard by the court of first 
instance, 

I now come to the dispute proper, which is concerning the new gul 
made by the Kuili people. The claim that this water is required for 
drinking purposes only is disposed of by their admission th.^t there are 
three wells and two water-pits in their village. The argument that these 
have all been rendered useless by nu earthquake dues not appeal to me. 
In any case it i.s clear that water is available at a reasonable level below 
the soil in their village and they caritiot cnnstruct a gul without permis¬ 
sion that interferes with the established water rights of another village. 
Rule 1 lays down that such a channel must not reduce or otherwise 
injuriously affect an existing right of u.ser of water belouging to any other 
party. There is evidence to show that the water is insufficient for the 
appellants and that the respondents have already been twice prohibited 
from constructing this gul. 
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I hold that the conefcvuction of his gnl will! injuriously affect the right 
of user of water belonging to the appellants. I therefore allow the 
appeal and order the demolition of the gul under rule 5 and prohibit any 
future construction of a gul by the respondents. 

L. OWEN, 

Deputy Oommusioner, in charge 
Kumaun Division, 


IN THE COURT OF L, OWEN, Esq., i.c.s., DEPUTY COMMIS- 
SIONEU, IN CHARGE, KUMAUN DIVISION 

Dated July 18, 1934 

Miscellaneous Revenue Appeal no. 86 of 1933 
Instituted on March 18, 1934 

Diwau Singh and others of Bamoru, patti Talk Silor, Appellants- 
Alinora ... — ... Defendants, 

versus 

Dhani Ram and others of Pipalkot Talk Silor, district Reipondenls- 
Almora ... ... ... ... Plaintifs, 

Appeal against the decree and order of J. F. Sale, Esq,, 1 . 0 . 8 ,, Deputy 
Commissioner, Almora, dated February 13, 1934, regarding claim to 
obtain right of user orer water situated ou waste land under Nayabad 
Buies, 

Held by Mr. Ovyen, Deputy Comnaissioner in charge, Kumaun Division, 
that a suit for a right to a spring which is without a channel for irrigation 
or drinking purposes lies under the Nayabad Rules and not under the 
Water Rules. 


Order 

In this suit the villagers of Pipalkot pleaded that they were entitled 
to take drinking water from certain eptiugs situated in benap land near 
their boundary but actually in Bangora village the court of first instance 
held that although they had for some years been getting their water 
from these springs it required a period of 60 years to establish an ease¬ 
ment in Grown property and benap land which in Kumaun is admittedly 
Crown property. Proof that they had enjoyed this land for 60 years not 
being forthootning the suit was dismissed. 

In appeal the Deputy Ooramissiouer held that the 60-year rule only 
applied to suits against the Crown and therefore did not apply in this 
case. He therefore allowed the appeal. 

It is against this order that an appeal has been filed in this court. 
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The first point raised is that the Secretary of State has not boBii made 
a party to the suit. It was not necBSsary to make him a party nor is 
he ever made a party in applioations or suits under the Nayabad Rules 
when the Government is not directly interested. In this case the 
Secretary of State’s rights are not in question either way so that he was 
not a necessary party. The court was perfectly justified in applying 
section 9, Civil Procedure Code, and proceeding with the suit. 

Another point raised was the question of whether this suit properly 
comes under rule 36 of the Nayabad Rules or not. In my opinion there 
is no doubt at all about this. Any right claimeil in ben.ap land is triable 
in the Revenue and not in the civil courts. My attention has beau drawn 
to an order of my own in which I held that the Water Rules applied to 
chaunels built for drinkieg water as well as irrigation channels. I 
distinguish between a channel which can be used for either purpose and 
a spring which without a channel can obviously uot be used for iriiga- 
tion, These proceedings have therefore been rightly dealt with under 
the Nayabad and Waste Land Rules, 

Another argument is based on the Madias ruling (92 I, C„ 46i> 
Madras) to the efifect that a fluctuating [opulatiou such as a village 
oommuuity cannot acquire easementary rights. I am unable to follow 
this ruling which would destroy the foundations on which the case law of 
Kumaun has been built. The village community in Kumann is in fact a 
corporation and it is a fundamental principle of law that a corporation 
is a person. Changes iu the body corporate do not aflect the entity of 
the person nor do they affect the ability of the corporation to acquire 
rights by the lapse of time. 

Was the lower appellate court right then in holding that easemeutary 
rights had been acquired by the Pipalkot villagers. The evidence of the 
patwari and two aged men of the locality shows that for over 30 years 
these rights of drawing water had been exercised without question. 
The evidence of the old men has been impugned ou very flimsy 
grounds but I agree with the lower appellate court that it is worthy of 
respect. The period of 60 years applies to Government property only. 
It would apply in the ease of Bangora village itself if Government were to 
bring a suit against it for coustruoting the naula but it does not apply in 
the case of rights chat are in dispute between two villages. In such 
a case the period involved is 20 years ooly, and the lower appellate court 
was therefore right in holding that easemeutary rights had been 
acquired. 

The question of the change of the sites of the springs has not been 
argued in this court, 

The appeal is dismissed with costs. 

L. GWEN, 

Deputy GommiBsioner in charge, 

Enmaun Division. 


13 
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IN THE COURT OF L. OWEN, Esq., i.o.s., DEPUTY 
COMMISSIONER IN CHARGE, KUMAUN DIVISION 

Bated December 3, 1934 

Misoellaneous Revenue Appeal no. 147 of 1933-34 
Instituted on July 10, 1P34 

Charan, aon of Tula, village Singori, patci Katulayun, 

Garhwal ... ... ... ... Appellant- 

Applicant, 

venuB 

Guman Siogh, son of Kutal Singh, village Singori, pafcti 

Katulayun, Garhval ... ... .. Respondent- 

Objeotor, 

Appeal against the order of Captain E. H. G. Johnston, l.O.S., Deputy 
Commissioner, Garhwal, dated May 6, IDSi, regarding cancellation 
of the sanctioning order of Gharat under Kumaun Water Rules. 

Held by Mr Owen, Deputy Commisaioner in charge, Kumaun Divi¬ 
sion, that whenever an application for review is taken up notice must be 
given to other parties. Held further that the Deputy Commissioner of 
the district is not entitled to review his own order. 

Ordeb 


This is an appeal from an order of the Deputy Commissioner, Garhwal, 
sanctioning the opening of a water mill by one Gumau Singh in village 
Singori. 

A similar application had been rejected by the Deputy Commis¬ 
sioner's predecessor in office on January 27, 1934, and the order now 
appealed against was passed in review on May 6, 1934. 

The argument which has been pressed before me is that under the 
Kumaun Water Rules the Deputy Commissioner has no power to 
review his order. A reference has been made to the Allahabad High 
Court’s finding (A. I. R , 1932, All., 293) that a revenue court has no 
power to review its, judgments because the power to do so is not 
espressly conferred on it by the United Provinces Land Revenue Act, 
It has also been argued that under the Civil Procedure Code Order 
XLII, rule 4, notice should have been given to the opposite-party, 
For the respondent it is argued that these rules are merely intended for 
guidance and that an executive order passed on a patwari’s report without 
hearing or even summoning the parties is not to ha treated in the same 
way as a judicial proceeding. 

I have just read through the rules pertaining to water mills and these 
lay down a very precise form of procedure. Where the Deputy Commis¬ 
sioner has refused necessary permission an appeal lies to the Commissioner 
if filed within 60 days. I have pointed out that the original order 
■was passed on January 27. The application for review was tiled on 
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April 10, i,e, after the period allo^fed for appeal had elapsed, Apart 
from that, however, I am of opinion that whenever an application for 
review is taken up notica must be given to the other parties. This was 
not done in this case. 

I hold therefore that the procedure laid down in the Kumaon Water 
Rules, 1930, is so precise that no departure from it is possible and that the 
Deputy Commissioner is not entitled to review hia own order. 

The appeal is, therefore, allowed and the order appealed against is 
•set aside. Parties will bear their own costs. 

L. OWEN, 

Deputy Gommissioner Incharge, 
Kumaun Division. 


CHAPTER VII-Malguzars 


IN THE COURT OF P. WYNDHAM, Esq., c.b.e,, c.i.i;., i.e.s., 
COMMISSIONER, KUMADN DIVISION 

Dated July 20, im 

Miscellaneous Revenue Appeal no. 90 of 1922*23 
"Ram Sarup, son of Amar Deb of maoza Sioli, patti 

Gurarspun ... ... ... Appellant^ 

Objteior, 


versus 

Deb Ram of the same place ... ... ... Respondeni, 

Appeal against the order and decree of T. J, C, Acton, Esq., i.e.s, 
Deputy Commissioner, Garhwal, dated December 21, 1922. 

Claitn— Malgnzarship. 

Held by Mr. Wyndham, Commissioner, that the son of a dismissed 
■malgnzar may conceivably he a suitable candidate for the office; but 
that each case should be decided on its own merits, 

Obder 


Heard appellant in person. 

The malguzarship of Sioli is vacant—the last incumbent was dis¬ 
missed for refusing to carry out his duty. There are two candidates— 
the son and Debi Ram. Debi Ram has been selected, 1 am quite will¬ 
ing to admit that the son of an imprisoned malgnzar may conceivably 
be a suitable candidate, but each case is to be decided on its merits. The 
Deputy Commissioner had good grounds for refusing to take the appel¬ 
lant. 

The appeal is dismissed, 


P, WYNDHAM, 

Commifistoner, Kumaun Divisior, 
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IN THE COURT OF P. WYNDHAM, Esq., c.b.e , c.i.e ios 
COMMISSIONER, KUMAUN DIVISION. 

Bated December 4, 1923. 


MisoEBLANEoas Eevenue Appeal mo. 31 op 1922-23, 


Qy-in Singh Negi of Koluau, patci Baogarhayua, diatrict 
Qarliwal ... ... 


verauB 


Appellant- 

Applicant^ 


Lai Singh of the same place ... ... ... Respondent- 

Objector. 

Appeal against tha order of T. J. 0. Acton, Esq., i.c.S., Deputy Commis¬ 
sioner, Garhwal, dated July 2, 1923. 

Claim —Malguzarship. 

Eeld hy Mr. Wyndham, Commissioner, th.at when there is nothing 
prejudicial against the nearest of kin voting cannot have preference in 
selecting a malguzar. 


Order 


This is a padhanchari case. 

Along with the appointment there are certain padhanchari land.s less 
than an acre but ranch treasured all the same. 

It is usual in such cages where land is attached to the appointment to 
try to keep it in the family, In this case the Padban jit Singh has no 
issue, he has thrown up his post of Padhan and has disposed of his lands to 
others, the appellant Gyan Singh his nearest heir has a pre-emption suit in 
the courts against him. Ordinarily Gyan Singh as nearest of kin ought 
to be selected as padhan. 

The hissedars have been asked their opinion and the majority of 
Totes^ are in favour of one Lai Singh, a resident of tha village and a 
Public Works Department Jamadar, and so a man of some influence in 
getting votes, 

The Deputy Commissioner has been bound by these votes and taken 
Lai Singh. 

The fact that Lai Singh has been in prison in a petty riot case is 
neither here nor there. The former malguzar Jit Singh also went to jail 
in the same case. 

I cannot get over my prejudice or incliaation to maintain the malgu¬ 
zarship in the family if possible and especially so when this post carries 
land with it which the padhan has looked on as family land probably 
improved, 

I do not think we ought to be guided solely by votes where an influen¬ 
tial local official is one of the party. Voting is often no criterion and 
I am not inclined to set aside ancestral claims especially as the appellant 
Gyan Singh hasnothing against him equally with Lai Siugh, 
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I set aside the appoiatment of Lai Singh aad direct that Gyan 
Singh, the nearest of kin to ths oatgoing malguzir, be appointed. Costs 
on parties. 

P, WYNDHAM. 

Deoember 4, 1923. Commissioner, Kumaun Diemon, 


IN THE COURT OF N. C. STIFFE, E^.q., c.i.e,, i.c s 
COMMISSIONER, KUMAUN DIVISION 
Bated August 14, 1925 

Misoellaneous Revenue Appeal no. 19 op 1924-25 
Lalita Prasad, son of Beni Ram, malgnzar of Khola, patti 

Katulsynn, district Garhwal ... ... Appellant, 

versus 

Qaari Shankar, son of Beni Ram, malguzar of Khola, 

patti Katulsynn, district Garhwal ... ... Respondent, 

Appeal against the order of T. J. 0. Acton, Esq., i.c.S,, Deputy Commis- 
aioner, Garhwal, dated December 11, 1924, 

0 /airn—Malguzarship, 

Reid by Mr, Stifife, that the son of a dismissed malguzar could not be 
appointed in his place, 

Ohder 

1 will not appoint ths son of a dismissed m.alguzar. I agree with 
the Deputy Commissioner and reject the appeal. 

N, C. STIFFE, 

August 14, 1925, Commissioner, Kumaun Division, 


IN THE COURF OF L. M. STUBBS, Esq,, c.s.i, c.i.e., i.c.s., 
COMMISSIONER, KUMAUN DIVISION 

Dated Octobor 21, 1932 

Miscellaneous Revenue Appeal no. 37 op 1931-32 
Instituted on february 1, 1932 

Jai Krishau of raauza Kandeli, patti Rawatsyun, district 

Garhwal ... ... ... ... Appellant, 

versus 

Hari Ram of the same place ... ... ... Respondent, 

Appeal against the order of VV. F. G. Browne. Esq., I,CS„ Djputy 
Commisiioner, Garhwal, dated December 14, 1931, 

0/oim —Malguzari under Kumaun Rules. 
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by Mr. Sbubba, Comnaiasioner, Kuraaua Division, thab nearest 
relation should be appointed malgtizar when there ia no obvious dis- 
qualiBcation. 

Cedes 

There uan be no question about this. The halat gaon is quits clear. 
The nearest relation ia to be appointed if be is fib. And the uncle of the 
last malgnzar is much nearer than the cousin, beside, being in the same 
branch of the family as the three previous malguzars. 

There was therefore no occasion for any voting or any question of 
comparison there being obvious disqualification, 

Dismissed with costa. 

L. M. STUBBS, 

Oommissicner, Kumaun Division.. 

Qotober 21, 1932. 


IN THE COURT OF h. OWEN. Esq., i.cs., DEPUTY 
COMMISSIONER IN OHAROE, KUMAUN DIVISION, 

Dated November IS, 1933. 

Misobt.laneotjs Revesue Appeal no. 10 op 1933-34, 
Instituted on November 8, 1933, 

Saroop Singh Maneral, son of Keaar Singh, of 

village Chachroti, Tall Chowkote, Almora ... Appellant-Applioant^ 

versus 

Lachham Singh of the same place ... ,,, Reapondent-Objector,. 

Appeal against the order of L. F. Sale, Esq., i.C.S., Deputy Commis. 
sioner, Almora, dated October II, 1933. 

Diam—Malguzarship under Kumaun Rules. 

Held by Mr. Owen, Deputy Commissioner, Kumaun Division, that the 
khaikars Votes are. not counted in the appoiutrnent of u malguzar as 
khaikars have no status entitling them to vote, 

Obder 

This ia an appeal against the order of the Deputy Commissioner, 
Almora, dated October 11, 1933, appointing Lacham Singh, respondent, 
as rnalgnzar. 

The facts briefly are that there were in this village originally two 
dharas each with its own rnalgnzar. The ancestor of Daulat Singh was 
malguzar of one and Daulat Singh who is not a party to this case is still 
malguzar of that dhara. The second dhara was split into two in 1872 
and the ancestor of Lachham Singh,-respondent, became malguzar of one 
part while the malguzarship of the second part which had been alienated 
was granted to the purchaser. 
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Umrao Siagh was thi last direct representative of this purchaser and 
was malgnzar. He died without heirs having previously marie over his 
share by deed of gifts to Sarup Singh, the appellant and another, Sarup 
Singh claims to be made malgnzar. In the first place it is clear that 
Sntup Singh has no right to this appointment. A malgazarsbip is 
generally regarded as hereditary and custom has practically made it so but 
it is not an essential ingredient of the proprietorship of a share, Thus 
Scowell characterizes the claim of a purchaser as absurd and the position 
of a donee is much the same as that of a purchaser. He has a right to 
apply with other hissedara for che post and he may, if he is the most 
suitable person, be appointed. But in case of a dispute the proper 
procedure is by election. This was followed in this case and 23 hisaeiiars 
voted for Laohham Singh, respondent, as gainst 14 for the appel¬ 
lant. For some reason nnknown the votes of the khaikars svere also 
taken and a majority of the khaikars voted for the appellant. I can 
find no authority for accepting the votes of the khaikars, Stowell does 
not say that they have any right to vote. In such cases I think it is 
best to follow old custom and rely on the votes of the hissedars only. 
(I note in passing that Lachhara Singh had a clear majority even 
including the khaikar votes.) There is therefore no doubt that Lachhain 
Singh was duly elected by the vote of bis peers. The naib-tahsildat’s 
report shows also that he is the most suitable person. He is further the 
direct descendant of the original malgnzar of this dhara, I therefore' 
consider that ha has been rightly appointed and the present appeal is 
therefore summarily dismissed. 

L. OWEN, 

Deputy Commmioner in chnrgt, 

Kumawi Division. 


CHAPTER VIlI-Matations 

IN THE COURT OF P, WYNDHAU, Esq., c.b.e., c.i.b., t.c.s,, 
JUDGE, KD-MADN HIGH COURT 
Dated December 21,1922 

' Special Civil Appeal so. 27 op 1122 

Mst. Ram Suudari, widow of Pandit Ram 
Krishan Tewari of raauza Jhalori, Palla 
Atthaguli, district Almora ... AppelL<ini-Phinti§, 

versus 

Gopal Datt, Puma Nand and others of mauza 
Jhalori, patti Palla Athaguli, district 

Almora ... ... ... Peapoiuients-Delandunls. 

Appeal against the order of F. 0. M. Criii<;kshank, EsQ., I.C.B., 
Deputy Gommissiouei, Almora, dated August H, 1922, 

Claim for declaration of right in and to get possession of 254 6/16 
ualis Rs.12-11 6 revenue-paying laud in mauza Guloli, pitti Malla Silor. 
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Held by Mr. Wjndbam, Comtnisaioner, that an objection regarding 
proprietory title during partition proceedings by a person not recorded 
in the revenue papers under rule 57(4), Kumaun Rules, is maintainable 
as rule 57(4) is a substitute for section 111, Land Revenue Act, and that 
vphere rule 57(4) is in conflict with section 34(5), Land Revenue Act, it is 
entitled to equal weight. The court has inherent powers under section 
151, 0, P. 0., too in this matter. 

Obder 

This suit relates to the village of Guloli. 

It is admitted by the parties before me in this appeal that defendants 
nos. 1 and 2 applied under Kumaun Rules for a partition and that 
this appellant Mat, Kara Sundari raised an objection in these proceedings 
under section 54(4) of Kumaun Partition Rules, 

This objector filed her application stamped as a civil suit under this 
section—she is not recorded in the registers and sued for a declaration 
of title and possession over 254 odd nalia as her sahre as widow of her 
husband—one of three brothers. 

The Sub-Divisional Officer tried this objection on the revenue aide 
with the formalities of a civil suit under section 57(4) and granted a 
decree. 

On appeal to the learned Deputy Commissioner it was urged that 
clause (6) of section 34 of the Land Revenue Act, III of 1901, as applied 
by notification no, 134/T—624 of January 19, 1918, to Kumaun Hills bars 
this suit by the widow as she admittedly is not a recorded hiasedar in the 
registers prescribed by section 33. 

This fact is admitted that this widow has not taken out mutation. 
Section 34(5) Land Revenue Act runs: 

“No revenue court shall entertain a suit or application by the person 
. , . until such person has made the report required by this sectiou,’* 

Section 57(4) of Kumaun Rules (Partition) runs : 

“ He shall consider any objection to the application and examine any 
person interested and present in court. If any objector raises any ques¬ 
tion of title or proprietory right he shall require the objector to pay the 
fees chargeable, . . ," 

Note— Beotloa 67(4) ol the Knmann Buies talies the place ot seotiott 111 of the 
Land Bevenae Act which is not applies hie ta Knmaon. 

It may be noted that section 57(4) of the Kumaun Rules differs 
widely from section 111 of Land Revenue Act: 

(I) It does not confine objections to recorded co-sharers only as section 
111 does but probably ■ recognizing the very incomplete state of the 
Kumaun Revenue records. It empowers a partition officer to examine 
any person and here any objection and then if a question of title is 
raised it gives him no option as in section 111 but compels him to try the 
question of title as a civil suit. 
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Section 57(4) of the Kumaun Rules is our local substitute for section 
111 of the 1901 Revenue Act and where it conflicts with section 34(5) 
of the Act it is entitled to us much weight as if it were a section of the 
Act itself, 

It would be disastrous to Kumaun if we permitted section 34(5) of 
the Land Revenue Act to be applied to objections iu partition proceed¬ 
ings, for an outcry for revision of records could not be stayed, 

We have two sections to choose from they may be conflicting or not. 
It might be urged that section 34(5; applies to suits and applications only 
and does not apply to objection, but I prefer to Act under section 151 of 
the Civil Procedure Code and to direct that section 34(5|, Land Revenue 
Act, should not overrnle section 57(4) of the Kumann Rules, 

The finding of the learned Deputy Comnoissioner on this preliminary 
point is accordingly set aside and the appeal is returned to his court for 
■decision on its merits. I make no orders as to costs. 

P. wyndham, 

DtcAmber 21, 1922. Judge, Kumaun High Court, 


PETlTtON NO. 16 OF 1931-32 

Copy of Board's orders passed in the case of Fate Singh, applicant, 
versus Baibhadra Singh BaRTWal, respondent, mauea Malkoli, 
patti Talla Nagpur, district Garhtoal 
.l.pplication for revision of the order of the Commissioner of Kumaun 
Division, dated March 18, 1932, in the case of mutation. 

Held by Mr. Drake-Brockman, Senior Member, Board of Revenue, that 
mere title rs not sufiSeient for mutation of names, but possession must be 
proved. 

Order 

This is a petition in revision, apparently under section 219 of the Land 
Revenue Act as applied to Kumaun. 

All the facts have not been clearly brought out in any of the orders 
passed by the lower courts. 

The respondent, Balbhadra Singh, is the son of one Ratan Singh by 
the senior and apparently proper wife. 

The appellants ars iu two cases the sons and in the third case the grand¬ 
son of the same Ratan Singh by the junior wife and apparently one not 
married in the true form. 

Property iu seven villages is concerned in the appeals before us: 
. amely Malkoti, Kandhar, Tolab, Bhandheri, Bamoli, Swarigwans and 
Tamen, 
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The three brotliers by the second wife sued Balbhadra. Singh in the 
civil court for a declaration to the effect that they were entitled to a three- 
fourth ahare in the whole property left by their father. 

The suit was originally summarily dismissed by the Assistant Collector 
under the proviso to section 42 of the Specific Relief Act on the ground, 
that the plaintiffs should have sued for possession of so much of the 
property in addition to a declaration. 

This order was upheld by the Deputy Commissioner but set aside 
by the Comraissioner who remanded the case for trial on merits—it was 
accordingly so tried. 

The suit was now decreed by the Assistant Collector and bis order 
was upheld both in first and second appeals, the last order, that of the- 
Commissioner, being dated December 6, 1927, 

On the strength of this decree, Fateh Singh, the eldest of three 
appellants, has filed reports in the standard form for mutation of name 
in the phant. All these reports nre dated August 12, 1930. Apparently 
the report is made under rule 2(<3) of the rules for regulating proprietory 
mutations in the Kiumaua division, dated May 31, 1919, and purport to. 
be under section 33 of the Act (III) of 1901. 

Nowhere in the existing files is there any evidence as to what the 
existing entries are, Bub the respoudenc has produced copies of the. 
“ phant ” which shew as follows ; 

In Malkoti, Kandbar, Tolab, Bandberi and Bamoli, the applicants- 
and Balbadra Singh are recorded aa bisserfars to the extent of a half 
share each. 

In Swarigwans and Tameu, only the name of the respondent is- 
recorded. These two appear to be mainly il not wholly khaikari-held 
villages 

It would thus appear thac applicants are already in possession of one- 
half of the property in the first five villages, whatever may be the case 
with the other two. They say they get a shaio of the profits of them;, 
respondent denies this. The cahsildar’s report which speaks vaguely of the 
possession over one-half is not entirely correct. 

The Assistant Collector refused mutation over three-fourths of the 
property on the ground that applicant could not prove possession of so 
much. The Deputy Comraissioner fouud thac the whole property was 
the joint property of the parties, that there has been no partition between 
them (though there had been a family arrangement by which they enjoyed 
separate parts of the property as held by the civil courts in the litigation 
lejatiiig to the declaration, and that there was no question of “ obtaining 
possession ' and that therefore, they were entitled to have their names 
entered^. The learned Commiisioner held that joint possession was of 
no value separate piossession was required and set aside the order, 
dismissing the “ suit for mutation ’’ 

mi reasoning of the Deputy Commisronet seems to be fallacious- 
ihe applicant has elected to come to the revenue courts and the latter 
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are bound do decide the dispute that has arisen on the basis of “ posses 
sion.” The possession over three-fourths of the property may bo construc¬ 
tive or actual. It is obviously not actual because whatever the merits of 
the family arrangement may be, it is clear that the applicants are only in 
possession of one-half in five villages and probably I might say almost 
certainly not at all of the remaining two. It is nob constructive because 
formal possession has nob been handed over by the civil court. The 
applicants’ declaratory decree is in fact incapable of execution, though 
execution appears to be narrowly within limitation, 

Having got hia name recorded in the papers over three-fourths 
applicant intends then apparently to apply for partition. In othi r words 
what he is practically doing is to trying, to execute his decree through the 
medium of mutation proceedings. 

I have bean unable to obt.iin a copy of the decision quoted by 
the Deputy Commissioner (14 R. D., page 34 5', but I should judge from 
the ruling as quoted by him that the board refused mutation in a ca^e in 
which a person had obtained a declaratory decree but did not obtain 
possession from the civil court; he mayor may not have had a decree 
for possession or if he had failed to execute it. In U. D. XI-58 a case 
is quoted in which the Board refused mutation to a person who hail a 
declaratory decree from the civil court when the decree-holder had failed 
to obtain formal delivery of possession from the Civil court and failed to 
prove that the decree was executed. The decree-holder seems to have been 
not entered in the khewat at all; but this does not affect the argument. 
Moreover, he seems to hate allowed tlie application to go by defaultu The 
point is that he evidently recognized that a declaratory decree by. itself 
was of no value and the Board refused mutation because formal pos ession 
over the share to which title had been declared had not been obtsained. 
The only point in which that case diPers from the present one is in that 
the decree-holder had no possession of any portion of the property. But I 
do not think this affects the principle, which is that unless the holder of a 
declaratory decree obtains possession of the property of which he has not 
got possession, the Revenue courts will uot record his name over suck 
property, 

A question arises why did the applicant not combine suit for posse.ssion 
or for partition of the propirty with his suit for declaration i Hia legal 
advisers must have known that something like this was necessary. I 
gather from a certain paper on the file that the real reason w.as that he 
wished to avoid the vary heavy stamp duties involved. The latter woni I 
no doubt be heavy and it is unfortiiuate; but he cannot get by round¬ 
about means what he ought to get by straight ones. The only result 
is that he will have to file a suit either for possession op for partition now 
in the civil court before effect can be given to his declaratory decree. It 
may be argued that when he gets such a decree, the civil court will have to 
direct him to get the partition carried out by the Collector uuder- section 
54, Civil, Procedure Code read with order XX, rule IS, and the ultimate 
result will be the same. But the fact remains that only recorded co-sharers 
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can apply for partition, and the revenue courts will not record his name 
over three-fourths of the property until he obtains actual or formal 
possession of so much area. 

The result is no doubt regrettable from his point of view, but the 
order of the Commissioner is correct and no case arises for revision, The 
application is accordingly dismissed, As respondent has shown throughout 
an intransigent spirit. 1 let the parties bear their ovvn costs, 

D. L. DRAKE-BBOOKMAN, 

September 6, 1933, Senior Member. 


PuTiTiOK Ko. 32 OF 1933-34 

Copy of Board’s order passed in the ease of Thakur Umrao Sinqh, 
appliearU, versus ThakdB Alam SiNaH, respondent, mania Jatai, 
patti Talla Kaliph.at, district Oarhwal 

Application for revision of the order of the Commissioner, Kumaun 
Division, dated April 21, 1934, in a case of mutation of names, 

Held by Mr. Drake-Brock man, Senior Member, that a purchaser at an 
auction sale in execution of a decree cannot apply for mutation of names 
unless he obtained formal possession (dakkal) through courts. 

This is an application in revision under Act III of 1901 as applied to 
Kumaun. The applicants purchased the proprietory rights of the respon¬ 
deat at auction. His proprietory rights consisted of some khudkasht 
land, some padhanchari laud and some land held by khaikars in their 
peculiar tenure, the last predominating. The certificate of sale in favour 
of the applicants was dated March 19, 1932. On April 9, 1932, we 
find the judgment-debtor objecting to the court that the applicants were 
attempting to take forcible possession of his khudkasht land. On May 23, 
1932, the applicants made a formal report claming mutation. 

The only persons entitled to make this report are persons who have 
obtained possession through succession or transfer. So far as the khaikari 
land went they were in cultivating possession liable to jiay as rent a sum 
equal to the revenue plus and addition by way of malikana. This would 
be ordinarily payable to the hissedar, even though as frequently is the 
case, the khaikars deposited the land revenue porDion in the tahsil and 
paid the malikana portion to the hissedar. It is clear that they might 
obtain proprietory possession of this land by paying land revenue direct to 
Government and by ceasing to pay malikana to the hissedar, but in 
respect of the kbudkasht and padhanchari land they would obviously have 
to oust the possession of the hissedar. 

As I have shown the applicants obviously were not in possession on 
April 9, 1932, they were trying to get possession, There was no evidence 
th.at they had succeeded in obtaining possession between April 9, 1932 
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and May 22, 1932 when they died their report claiming mutation in the 
bharif kiat of 1340, i.e. the end of 19.32, the respondent paid the land 
revenne. Reference is made to some decrees but these decrees do not 
appear to be relevant. 

It is obvious what the applicant should have done under order 
XXI, rule 95 they should have applied to the court which gave the certi¬ 
ficate for formal delivery of possession and under rule 96 the same should 
presumably have been done with regard to the khaikari land. 

The court of first instance rejected their claim for mutation on the 
ground that they had not obtained formal possession. The Deputy 
Comraissioner in first appeal found that possession was disputed and 
thought that the applicants carao under section 40(2], The learned Com¬ 
missioner set aside this order and restored the order of the Assi.stant 
Collector, Technically the learned Commissioner’s order is correct. It 
is argued that there was no necessity for the auction purchasers to proceed 
under rules 95 and 96, Order XXI when they were in possession. I 
have shown that in respect of khndkasht laud they were certainly not in 
possession. In respect of the khaikari land they were jn cultivating 
possession, but at the same time so long as the respondents’ name vvas 
recorded as proprietor it was open to him to claim whatever was payable 
by them as rent payable to himself and for the first half of 1340 Fasli he 
seems to have insisted on paying the land revenue to Government, 

The applicants therefore not being in possession arising out of a transfer 
were not entitled to make the claim they made for mutation. It was not 
sufficient for the Deputy Commissioner to simply note that possession was 
disputed he has to be " unable to satisfy himself as to which party is 
in possession." He seems to have made no attempt to come to any 
conclusion. He was not justified therefore to simply sny that the appli¬ 
cants were best entitled to the property and to put them in possession. 

I hold therefore that the learned Commissioner was right in holding 
that until formal pos-^ession was obtained from the courn which granted 
the sale certificate .and applicants thus came into constructive possession, 
mutation could not be effected :u their favour. 

The learned Commissioner noted that the present respondent was 
making use of a technical defect to keep the purchasers out of the land 
and refused to allow him costs. Why the applicants failed immediately 
on opposition being taken to their possession to apply to the court for 
formal position does not transpire. It appears fioni learned Counsel on 
their behalf that since the learned Commissioner passed his order they 
have applied to the court which granted the sale certificate and that 
formal possession has been delivered to them. But it is not possible in 
dealing with his application in revision to take cognizance of their action 
They must now formally apply for mutation again, making it clear that 
they liave obtainid constructive possession through the court, and pro¬ 
ceedings to mntate their names will again he taken, While dismissing the 
application I agree with the learned Oomini.'ssionor that the proceedings of 
the respondent have not been such as to justify awarding costs. 
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l^irties will, therefore, pay their own costs. 

May 13,1935. D. L. DRAKE-BBOCKMAN, 

Senior Member. 

CHAPTER IX—Miscellaneous 

I’J THE COURT OF L, OWEN, Esq., i.c.s., DEPUTY COMMIS¬ 
SIONER IN CHARGE, KDMADN DIVISION 

Dated December 8, 1934 

WtSCELLANBOUS REVENUE APPEAL NO. 151 OK 1933-84 
Instituted on July 20, 19S4 
■Ramsaran Das, son of Mukaiidi Lai of 

Kotdwara, Garhwal ... ... ... Appellant-Apylicant, 

versus 

■Gajai Singh of Tillage Jaintpur, Kham Bhahar, 

Kotdwar, the relative of Kun war Singh and others, 
minors, of Har Singhpur, Snkhrliau, Kotdwar 
Bhahar, Garhwal ... ... Respondent-Objectcr. 

Appeal against to the order of the Deputy Commissioner, Garhwal, dated 
the 1st May, 1924, 

Claim for mutation under Garhwal Bhahar Kham Rules. 

Held by Mr. Owen, Commissioner, that ordinarily sale of land by 
tenants in Kotdwara Bhahar Estate, is not legal, but there seems no 
objection to such land being sold to genuine cultivators, though transfer 
■to capitalists who have no intention to cultivate is forbidden, 

Ohdee 

Ill order to understand this appeal it should be premised that Lach- 
oham Singh was a tenant in the Garwal Bhahar Government estate, 
Mst. Manti was his wife, while Kunwar Singh and others were his minor 
children. Ram Saran Dass Maheshri, a money-lender, lent him Rs.l,4li0 
when he was in difficulties and Lachchatn Singh mortgaged his laud to 
him. Subsequently Laoham Singh died and his widow Mst Manti in 
consideration of the further sum of Rs,450 sold the land outright. The 
money-lender then applied for mutation wliich was refused by the Deputy 
Commissioner, Garhwal, on the grounds (I) that the property did not 
belong to Mst. Manti and (2) that she could not transfer property 
belonging to her minor sons until she had been properly constituted their 
guardian. 

Against this order Ram Saran Dass has appealed. 

The first and most obvious point about this case is that under section 
23 of the Agra Tenancy Act no occupancy tenant has a right to transfer 
bis interest to a third party. That this purported to be a sale of more 
4han ordinary tenancy rights is clear from the price paid. Rupees 1,850 
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for 18 bighas. The Deputy Commissioner was therefore right iu refusing to 
grant mutation. This appeal therefore fails and is dismissed with costs, 

Before concluding however I deem it advisable to add a brief note on 
the so-called selling of malwa. The Garhwal-Bhabar is a backward tract 
and it therefore happens that tenants have had, either themselves or 
through their ancestors, to incur considerable expense in bringing the 
land under cultivation—houses have had to be built and jungle cleared 
and it has beeu customary for the outgoing tenant to recover the cost of 
his improvements from the incoming tenaijt at a valuation mutually 
agreed upon. This is called the selling of malwa. 

I can see no objection to the continuation of this system provided 
the sale is made to a genuiue cultivator. There is however a marked 
diBerence between this and the transfer of land to a capitalist who has no 
intention of cultivating the land himself. The Jaiter individual, in order 
to recover interest on his capital, has to charge a higher rate of interest 
or rent to Government which is the landlord. Also the actual cultivator 
loses the riglit of continuity which Government has conferred upon him. 
Transfer of land bo capitalists under the guise of selling malwa is therefore 
to be discountenanced. 

D. OWEN, 

Deputy Gommisaionor in charge, 

Eumaun Division, 


Petitioj! no. 17 OF 1934-35 

Gopy of Board's ordir passed in the case of Uam Saran Das, appellant, 
versus Gajai Singh, respondent, matiza Bur Singhpur Kotwar, 
district Garhtval 

Second appeal from the order of the Commissioner, Kumaun Division, 
dated December 1, 1934. 

Held by the Board of Revenue, that a tsnanfc in Kotdwara Bhahar 
Estate can transfer his grove laud and material of the house. 

It has been judicially held by me that this means that they have ail 
the privileges of an occupancy tenant and subject to all the liabilities of 
the same. 

One Lachaman Singh was a tenant in the Garhwal Bhahar Estates— 
Act III of 1926 does nod extend to this area. 

Tenants used to be admitted to occupation of laud in these estates on 
leases but recently Goverament by executive order conferred on them all 
the privileges of an occupancy tenant. 

In part of his holding Lachaman Siogh created a bagh of fruit trees 
which is a valuable property. He seems to have bonowed money on the 
security of it from a money-lender and after his death his widow sold the 
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bagh outright in satisfaction of the mortgage debt plus a small sum 
drawn on her own behalf and that of her two sous, 

The money-lender now asks for his name Do be recorded in the papers 
against the plot in suit, but he does not any in what particular register. 
The Depnty Commissioner refused to record his name in the village 
registers on the ground that an occupancy tenant cannot transfer his 
interest and the learned Deputy Coramissionec ia charge. Eumaun Divi¬ 
sion, has recorded certain remarks regarding the customs of au outgoing 
tenant selling what is called his malwa to an incoming tenant which do 
not appear to me to be relevant. 

It is customary in the Garhwal Bhabar for an outgoing tenant to asll 
the materials of his house to an incoming tenant but it has always been 
apparently recognized in the Bhabar that he has a right to sell the mate¬ 
rials of his house or in the alternative of course to remove them. In any 
case admission to tenancy depends on the Government. No question of 
the tiansfer of the laud itself seems to be involved, although it is possible 
that something not unlike a transfer of rights in laud takes place, In this 
case a tenant has created a valuable property in the shape of a grove on a 
part of his holding, Had Act III of 1926 been applicable to the area, 
the tenant would at the present time be a grove-holder of this plot and 
grove-holders are entitled to transfer their interest in a grove. 

As the ejectment of a grove-holder who pays his rent is unthinkable 
so long us the grove lasts, it does not seem to matter much whether the 
tenant who creates the valuable property or his transferee is in possession. 
If a tenant who creates a valuable property of this description cannot in 
time of need raise money on it his private actions would appear to be 
needlessly restricted, 

That legal possession has been handed over to the applicant dees not 
appear to be contested. 

The legal position of tenants in the Gaihwal Bhabar is no doubt 
anomalous, but it nould appear to have been the intention of Government 
to put them on the same footing as occupancy teuauts under Act HI of 
1926. One of the ways iu which Act III of 1926 operated was to make 
all tenants who had created groves under the conditions enumerated in 
section 196 of the Act, grove-holders of such portions of their holdings as 
were grove land ; and I would hold that the provisions of chapter XII of 
the Agra Tenancy Act would apply to the tenants in the Qarbwal Bhabar 
as soon as they were given the status of occupancy tenants in the same 
manner as to occnpancy tenants generally in the rest of the province of 
Agra. I would hold, therefore, that the tenant was entitled to transfer 
the grove and the purchaser entitled to purchase it and to have his name 
recorded in the registers as iu occupation of the laud as a groveholder. 

I do not see that it is necessary for the revenue courts to disouse the 
question whether Musammat Manti was or was not capable on behalf of 
her minor sons to sell the grove when this objectiou was not raised by any 
■in their behalf. They will have their remedy to set aside the sale- 
’^en they come of age, 
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I would therefore allow the appeal, set aside the order of the learned 
Deputy Gommissioaer in charge, Kumaun, and direct that Ram Saran 
Daa be recorded as grove-holder of the laud in suit at the rent payable by 
the late tenant. 


At any rate I am unable to see how we can escape from recordin g the 
appellant’s name in some capacity. The factum of possession being pre¬ 
sent, he would be at least entitled to have his name recorded in the colnran 
of reraaiks as in possession haaaTvi bainama mawarkha loth July, 1931, 
the land continuing to be shown as portion of land of late Lachaman 
Singh’s holding and the late Lachaman Singh or his successor in interest 
being responsible for the rent thereof. 

I would let parties bear their own costs. 

21-5-1935. D. L. DRAKE-BROCKMAN, 


I AGREE. 


Senior Member. 


22-5-1935. 


K. N. KNOX, 
Junior Member, 


IN THE COURT OF H. K. GRAOEY, Esq., c.b.e., ic.a., 
COMMISSIONER, KUMAUN DIVISION 

Bated May 10, 1920 

Miscellaneous Revenue Appeal no. 13 of 3919-20 
Bishwa Rup, Chandru aud others of mauza Palai Malla, 

patti Ashwalshyun, district Qarhwal ... ... Appellants, 

versus 

Jaman Singh and others of mauza Palai Talla, patti 
Ashwalshyun, district Garhwal ... ... Bespondents. 

Appeal against order of J. M. Olay, Esq., I.C.B., Deputy Commissioner, 
Garhwal, dated January 7,1920. 

Held by Mr. Gracey, that Parti-Kadim land is similar to beuap waste 
land for purposes of village gaucber and even outside villagers can claim 
rights of user over it. 

Claim for declaration cf rights for grazing land. 

Order. 

This is a second appeal in respect of certain grazing rights. Villagers 
of Palai Talli sued to be declared to posses grazing rights in certain lands 
within the boundary of Palai Malli. It was found that the land in question 
consisted firstly of waste Kaisar-i-Hind land, and secondly of land that had 
been measured in the name of one Eamsaran, but had fallen out of 
cultivation, The court of first instance gave a decree for rights in the 
Kaisar-i-Hiod land, but dismissed ihe suit in respect of nap land that had 
stood in Eamsaran’s name, On appeal the Deputy Commissiontr hss 

14 



( 204 ) 

granted a decree in respect of nap land also, Against this portion of his 
decree this second appeal is filed on behalf of the villagers of Palai Malli. 
There can be no doubt that the villagers of Palai Talli have a right to 
graze their cattle on the waste lands of Palai Malli and the only ques¬ 
tion is whether the land that has once been measured and has since fallen 
out of cultivation is to be included in such waste lands or not. 

The lower court has stated that it has recently been laid down by 
Government that unassessed nap land ia in no way different from benap 
except that should the unassessed nap ever be taken up for cultivation 
again the previously recorded holder would have a prior claim to its culti¬ 
vation if he chose to assert it. It has held that for grazing aud other 
rights unassessed nap lands are identical with benap, In thisi I think, 
the lower court is right. By ceasing to cultivate the land and to pay 
revenue therefor, the former holder must he held to have acquiesced id 
the land reverting to the condition in which it was before it beoame liable 
for revenue. He caunot, in fact, be held capable of relieving himself of 
all responsibilities and yet at the same time retaining his privileges. 

1 therefore find that the view .taken by the lower appellate court is 
correct. 

The appeal is accorcliugly dismissed with costs, 

H. K. GRACEY, 

Commisaioner, Kumaun Division, 


May 10, 1920. 


IN THE COURT OF J. M. CLAY, Esq., i.o.s., DEPUTY 
COMMISSIONER, GARHVVAL 

Dated August 23, 1918 

Civil Appeal no. 82 of 1918 

Madhha Nand, Bliajan Dat, Bala Dab, and 
others of village Simtoli, patti Dhanpur ... Defendants-Appellanta, 

versus 

Ishwari Datt, of village Golabrai, patti Dhan¬ 
pur ... ... ..t „. Plaintiff-Respondent. 

Appeal against the order of Lain Prem Lai Sah, b.a., Deputy Collector, 
Barahsyun, dated June 12, 1918. 

Held by Mr. Clay, that the sale of Parti-Kadim unassessed land 
recorded in the uame of vender is null and void. 



( 205 ) 

JL’DGUENT, 

The facts ia this suit are quite clear. The defenfl,ants-appellantf, who 
are some of the hissedars of mauza Simtoli, pargana Dhanpur, sold a piece 
of laud, 232 12/16 nalis in area, to one Lacham Singh, who proceeded to 
build a house ou it, This piece of land formed part of the laud recorded 
at the settlement as Qaon Sanjayat. It was shown as parti-qadim, parta- 
bahik, and no revenue was assessed upon it. It has been continuously 
used as grazing land ever since until its sale to Lacham Singh, and it is 
in evidence that it contains a large number of chir trees. It is in fact, 
exactly similar do the adjoining benap land which is protected forest. 

Subsequently Tara Datt, Ishwari Dat, two hissedars of Simtoli who 
had nob taken part in the sale of the suit land, sued for caucellation of the 
sale-deed and in the alternative for pre-emption, The court below 
decided that Tara Datt had acquiesced in the sale, but he gave Ishwari 
Dat a decree cancelling the sale-de.d so far as his share in the suit land 
was Concerned and giving him a mandatory injunction for the demolition 
of the house built, despite warnings by Lacham Singh. The alternative 
petition for a pre-emption decree was dismissed. 

Both parties now appeal. This judgment will therefore govern civil 
appeal no. 84 of 1918 also. Ishwari Datt versus Madhba Nand and 
others. 

The first point for consideration is whether the appellants had full pro¬ 
prietory title over the land which they purported to soil. 

As to this there have been two recent rulings which bear on the 
point. The first of these is special civil appeal no. 39 of 1915 Dhauklau 
versus Deb Singh (Commissioner’s Court). In this suit a declaratory 
decree had been oljtained that certain land was gaucher. This decree was 
appealed against on the ground that the land, whiuh was parti-qadim 
unassessed to revenue but recorded in the names of the appellants, could 
not be gauchar and common land because it was the appellants’ nap. The 
Commissioner in hi.s judgment said: This entry (of the appellants’ names, 
as hissedars) hissedars does not mean that the land was settled with the 
defendant and cannot be grazing land, it only means that prior to the 
present settlement the defendant-appellant had cultivated the land, bnt 
sinoe then had permitted it to be fallow, and at times of settlement it was 
old fallow the last cultivator being the defendant-appellant. Defendant- 
appellant certainly did not engage to pay revenue nor does he pay revenue 
for it. 

This decision was appealed .against under section 17 of the Kumaun 
Rules to the Local Government aud the appeal was rejected. 

The other analogous case is uiiscellaneous revenue appeal no. 16 of 
1915-16 Gulab Singh versus Jwala Ram (Gemmi-ssioner’s Court). In 
this case a recorded hissedar of parti-qadim land paying no revenue, sued 
to eject a tenant whom he had himself put in. The suit was dismissed 
and the Commisaionei' upheld this decision, remarking:" The court of 
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first appeal holds that the plaintiS-appellanCs haTS not; got the full status 
of ahisaedar over the land in suit, and until they have received a nayabad 
grant over the land, they cannot come into the revenue courts. I am 
inclined to agree with the Deputy Oommisaioner in this finding 

These two rulings, one of which has been up bo the Local Government 
make it clear that hiasedara of parti-^qadim beparat land, paying no revenue, 
have not got full proprietory title over such land and cannot treat the 
land as their own in full possession. If this is so they cannot alienate the 
land by sale or gift. 

Consequently the sale of the land in suit in this case must be absolutely 
null and void, for lack of capacity in the vendor to sell, 

But even if this proposition be not admitted and it be held that the 
recorded hissedara have the power to sell such title or the entry of their 
names as hisaedars iu the settlement papers may confer on them, there is 
still no reason why this appeal should succeed. 

There is no doubt that the plaintiH Iswari Dabt had a right to he 
consulted before this sale of so-called common land took place and that, 
since his consent to the sale was not obtained, be is entitled now to object 
to it. As the court below points ont, Iswari Dabt bad a right to a share, 
on partition, in each thok : and it is no argument to say that his rights 
have not sufiered because leas than half the recorded common land of the 
village has been alienated. 

I may refer to a case, which is on all fours with the present one, via, 
suit no. 173 of the Barahsynn Court of 1913, Tek Ram versus Kali 
Ram, in which a decree for cancellation of a sale-deed and a mandatory 
injunction for demolition of a house, built on common land, was given. 
This suit went on appeal to the Commissioner’s court without success. 

In the present suit too an absolute cancellation of the sale deed should, 
I think, have been decreed. 

A point is raised in the cross-appeal as to conrb-fees. Court-fees were 
paid originally on Rs.2,.500, the value (alleged by defendants) of the suit 
land for which pre-emption was sought. In appeal fees on Rs.900 only 
were paid, the sum at which the court below found that the land had 
actually been sold. I am asked to order a refund. I see no reason for 
this. Both in the trial court and on appeal a decree for pre-emption is 
prayed for the alternative and fees have been paid on the alleged value of 
the land in suit. 

I therefore modify the decree of the court below. I give Iswari Datt 
a decree declararing the sale-deed in suit absolutely null and void. The 
mandatory injunction is maintained. Ishwari Datt is entitled to full 
costa in both courts and will get them, as he has completely succeeded in 
his suit. 

J. M, CLAY, 

August 23, 1918, Deputy Commissioner. 
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IN THE COURT OF P. WYNDHAM, Esq., o.b.h , ai.R, i.o.s., 
COMMISSIONER, KUMAUN DIVISION 

Bated Becember 21, 1920 

Miscellaneous Revenue Appeal no. 37 of 1919-20 
Diwan Singh, Qovind Singh and others through their 

Mukhtar Daulat Singh of village Binodu Naugauu, 

patti South Manyarayun, districD Garhwal AppeUanta, 

versus 

Gulab Singh, Rup Singh, Narain Singh and others of the 

same place ... ... ... Respondents. 

Appeal against the order of P. Mason, Esq., I.C.S., Deputy Commis¬ 
sioner, Garhwal, dated July 3, 1920. 

Claim ; For gaucher right. 

Beld by Mr. Wyndham, that villagers can claim rights of user over 
parti-kadim land even after it has been brought under cultivation or 
assessed to revenue; their cause of action arises whsn it was first brought 
under cultivation or assessed to revenue. 

Order 

(Appeals nos. 36 and 37) 

These are second appeals in a revenue suit for declaration of gauchar 
(grazing) rights under section 14, no. 1190/1—627 of June 30, 1916. 

The land in suit is measured (nap) but is unassessed to revenue (be- 
parat) the claim is as regards five numbered fields. 

The court of first instance finds that as the land is measured and 
recorded in the names of the defendants it could not be common pasturage 
and the application was dismissed. 

On appeal the learned Deputy Commissioner has on the facts held 
that two numbers can be used for gaucher by the plaintiffs and refused it 
as regards three numbers. 

Both sides have appealed agaiust this findiog. 

The case has been obscured somewhat by the use of the word khaibar 
in the settlement records against these five fields and by the courts con¬ 
sidering perhaps that defendants were mere kbaikar holders, 

The defendants who are co-hissedars in this village along with the 
plaintiffs have been entered at settlement as khaikar tenants of these five 
plots. 

Now the first point to decide is the meaning of this entry. 

It is an admitted fact acknowledged by the patties before me today 
that there is only one khaikari holding in this village and that is assessed 
to rent. These holdings p.ay neither revenue nor rent the land being 
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UDasseesed, To call such lands khaikari lands in the setfclementi records is 
a clear misuse of terms. I reject all idea of treating these fields as a 
khaikar tenant holding. 

The only meaning one can read into this record is that these lauds 
which settlement shows were uncultivated at the time were, previous to 
and up to the time of settlement, lands with the recorded hissedars (the 
defendants) in this suit had cultivated or exercised some exclusive right 
of user there over. 

The next point for the court to decide is whether a general right of 
grazing (gauchar) over these lands can bo claimed by'the plaintiffs in the 
face of this entry. 

Settlement entries against partikadim lands have in Eumaun been 
given a very limited value, they have been interpreted to mean (and 
Government have accepted the interpretation in civil litigation) that the 
recorded owners of such partikadim lands have the first claim to cultivate 
such lands if they wish to break them up. 

There are two conflicting rights asserted over those lands: 

(i) The right of user for purposes of grazing common to the village 

community and now claimed by the plaintiffs. 

(ii) The somewhat indefluito right of ownership which the recorded 

holders of partikadim lands exercise and which at least will amount to 

a priority to cultivate if cultivation is undertaken, 

It is impossible to permit a plea for right of user to be brought until a 
cause of action arises and cultivation or say enclosure is started and in 
this suit I would only be prepared to consider the pl. a in the case of 931 
and iiali of 932, which are under cultivation as regards the rost of the land 
in suit no cause of action has arisen. 

To consider the case no, 931 and one nali of 932 (area 5^ of no. 931. 1 
nali of 932), 

_ Usually when considering oonflicling rights of cultivation and grazing 
it is a guide to consider areas in this case the area which has come under 
cultivation in only nalis about ^rd share of a statute acre this would 
hardly feed Jrd of a cow, if grazed all the year round, the effect on cultiva¬ 
tion is infinitesimal, this is not the exact ground on which the lower 
appellate court has come to the same conclusion in favour of the defendants 
■but as the question is a mere question of fact I see no reason to interfere 
and the plaintifis’ claims for gauchar and user are refused, but as held 
above the defendant's rights are no longer khaikar. 

u As regards other numbers I have already held that no cause of action 
has ariaco. 

This order governs appeals nos, 36 and 37 can bo filed in no. 36. 

. Costs on tho plaintiffs in all courts. 

P. WYNDHAM, 

Bicsiuhci' 21, 1930, Gommissioiw', Kuinaun Divisiorh . 
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PART III 
Commentary 

CHAPTER I—Villag'e Boundaries 

" The object of Tillage boaodaries ia both to assess revenue on hhtoryl* 
definite areas and to secure all classes of rights which also subsist on the 
land ” (Land systems of British India by Baden Powell, Volume II, page 
32, Article II). The revenue decisions of the various courts in Kumaun 
on village boundaries are given in Part I, Chapter I, of this book. But 
to understand the principles underlying those decisions and reconcile or 
correct the conflicting decisions of the courts, it is necessary to know 
the previous history of the subject. I shall therefore give a brief history 
of village boundaries in Kumaun before discussing the various decisions. 

There is no doubt that every village in the Kumaun hills has a fixed 
boundary within which the inhabitants of that village exercise various 
proprietory and other rights of user. These boundaries have existed since 
the time of Indian rulers. 

It ia true that the Rajah could assign or sell any village and give 
grants of land within it to any one, Still the actual cultivators of the land 
were not disturbed in their possessions, and in the exercise of their rights 
in the waste lands within their villages. They could even exclude 
other villages from encroachnients within their village boundaries and 
levy grazing and other taxes. During the 25 years of the Nepalese rule 
in Kumaun, immediately preceding the British occupation in a, d. 1815 
there was, it is alleged, general devastation in villages—the population 
decreasing to an alarming extent, and floarishing villages being converted 
into jungles. British administration of Kumaun dates from 1816, when 
Mr. Gardner was appointed as the first Commissioner of Kumaun. 

He was succeeded by Mr. Traill who made the first Settlement of Kumaun 
in 1822-23, which is known as the san SO Settlement, or " The Great . 
Measurement,” Mr, Traill simply recorded the boundary descriptions 
of villages in a book or register, He also recorded the cultivated areas 
within those boundaries and assessed land revenue on them. No maps 
were prepared showing the boundaries, Mr. Traill, in settling the 
boundaries of each village, seems to have recognized the lands lying 
within those boundaries as belonging to that village as will be shown 
later on. 

The boundaries fixed by Mr. Traill were very rough and often inaccu¬ 
rate, as stated by Mr. Batten in his Settlement Report, page 527, 

The next settlement of Kumaun was made by Mr, Batten in a.d. 1839 Ban 06 
There were numerous boundary disputes which were decided by either Settlement, 
special oaths or panchayab. San Assi boundaries were revised and fuller 
boundary descriptions given. 
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The next sebtlement of Knmaun waa made by Mr. Beckett in 1859--65. 
Village maps were prepared for the firft time in that settlement showing 
the San Assi boundaries. Mr. Beckett generally adhered to the San 
Assi boundaries and showed them in bis village maps. He, however, 
corrected them wherever he found errors. 

In the next settlements of Mr. Pauw in Garhwal (1892-96) and of 
Mr. Qouiige in the Alraora and Naini Tal Districts the San-Assi boun¬ 
daries have been completely ignored and only the measured areas of vil¬ 
lages have been shown in the settlement maps. The waste lands known 
as benap were not measured in any village maps. 

In spite of these variations in the successive settlements the San Assi 
boundaries have always been recognized as the traditional boundaries in 
the various Government notifications and decisions. 

The reasons why all waste and forest lauds within the vilinge boundaries 
were excluded from the Messrs, Pauw and Goiidge’s settlement papers 
seem to be that under the Governraent notification no, 869F, 638-44, 
dated October 17, 1893, all benap waste land was declared to be district 
protected forest under the Indian Forest Act. 

In the Forest Settlement of Eumaun in 1911-15, no consideration waa 
made of San Assi boundaries in making reserved forests and giving rights 
and conoessions to villagers in these forests. 

The above review of the past history of village boundaries in Eumaun 
will show that tha village boundaries though often of longstanding have, 
as circumstances changed, been modified and even ignored by the 
authorities, some of whom have even called them merely “ nomiual ” 
boundaries having only “ an attenuated legal existence,” 

As regards the case law on the sahjeob some courts have held that 
San Assi boundaries are not sacrosanct, and, if they have been modified at 
tha subsequent setttement or by judicial decisions, the subsequently 
modified boundary should be accepted as the correct boundary. This is 
the latest case law on thesubject. But Mr. Wyndham, in Butbar Singh 
and others Virsw Gaur Singh and others, Rev. no. 37 of 1926-27 had 
held that the San Assi boundary should be accepted in preference to the 
subsequent settlements boundaries. This is no longer good law, 

As regards the jurisdiction of revenue courts to decide boundary dis¬ 
putes there have been conflicting decisions. In some early cases the revenue 
courts of Eumaun had held that the San Assi boundaries being merely 
nominal without legal existence no suit lay for their declaration. The 
suit should be merely for declaration of rights of user over the waste lands 
lying within it, 5e« Miscellaneous Revenue Appeal 18 of 1920-21, Shri 
-Ram versus Tula Ram, This view, however, has now been rejected, and 
suits for bare declaration of village boundaries do lie, But the question 
whether such a suit for bare declaration of village boundaries lies under 
the Nayabad Rules or under sections 41 and 51, Land Revenue Act, as 
extended, to Eumaun, or, in the civil court, doss not seem to have been 
finally settled, In Revenue Appeal 17 of 1918, Panoham Singh ver3^g 
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Dewan Singh and others, the Board of Revenue held that such suit lay 
under section 41, Land Revenue Act. Butin subsequent decisions of the 
Commissioner of Kumaun and the Board of Revenue it has been held 
that such suits lie under the Kumaun Nayabad Rules. The leading case 
on the subject is, Miscellaneous Revenue Appeal 28 of 1932, Sher Singh 
and others versus Ratan Singh and others. In revision petition number 
6 of 1933-34 to the Board of Revenue, Mr, Drake-Brockman (now Sir 
Digby) held that boundary suits lay under rule 36 of the Nayabad Rules 
of 1931 and that no revision lay to the Board. 

He, however, made obiter dicta to the effect that boundary disputes 
should be decided by the Settlement Record Officers during the Settlement 
Record Operations under section 51, Land Revenue Act; there being a 
right of appeal to the Board of Revenue under that section ; and that 
decision must ha binding on all revenue courts under section 57 of the 
Land Revenue Act. 

If this be the correct view, the question still remains, whether, if the 
dispute regarding village boundaries has not been decided by a Settlement 
Court, a suit for bare declaration of village boundary lies in a civil or 
revenue court. Also whether after the decision of such dispute by a 
Settlement Court, the party aggrieved can still sue in a civil court; as 
such a suit does not seem to be excluded under section 233 of the Land 
Revenue Act,. 

In petition no. 22 of 1932-33, Trilok Singh and others versv^s Prem 
Singh and others, the Board of Revenue appear to have held that all suita 
for declaration of rights of user iu waste lands lie in the civil courts. 

The whole case law on this subject seems in a hopeless confusion and 
it seems desirable that there may be a definite ruling laying down the 
correct law and procedure. 

I venture to think that all boundary disputes should be finally settled 
during the settlement or record operations. In oases where such disputes 
have Hot been decided by the Settlement Officer, a suit for the determina¬ 
tion of village boundaries should be filed in the revenue court under 
either section 41 or 51, U. P. Land Revenue Act, as extended to Kumaun, 
there being a right of revision to the Board of Revenue as held by the 
Board in Fancham Singh versus Dewan Siugh mentioned above; and not- 
under rule 36 of the Nayabad Rules as subsequently held by the same 
court. There is no express provision under the Nayabad Rules regard¬ 
ing boundary disputes. 


CHAPTER 11—Waste Lands 

The subject of waste lands in Kumaun, which is closely connected with 
village boundaries is a highly controversial one. While the official view, 
dating back to the time of Mr, Batten is that all waste lands and jungles 
lying within the San Assi boundaries of villages in Kumaun are the 
property of Government, over which the villagers have rights of user only, 
public opinion is that it is the property of the villagers. 

15 
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Baden Powell in hia Land Sysbems of British India, Yoliima II, pages 
3 to 15, paragraph 1, says, “ It seems that except in the case of consider* 
able jungles that were obviously excluded from the known ureas of villages, 
the waste was always allowed to and included in, the adjoining estate by 
the name of which it is known.” 

I will now try to review very briefly the previous history of the anbjeol 
in order to understand the case law properly. As stated above in Chapter 
I under village boundaries Mr. Traill, by demarcating the village bound¬ 
aries in 1823, intended bo give full proprietory rights to villagers within 
their boundaries. The political conditions of Knmann also necessitated 
this policy, Most of the villages in Kumaun then were either deserted or 
in ruins, very little cultivation was left. The policy of the Government 
than waa to give the people full scope for extension into and reclama¬ 
tion of waste lands without the least interference in the exercise of 
their customary privileges in the forests and waste lands within their 
villages, Under this wise policy villages soon recovered from the desolate 
state into which they bad fallen during the Gurkha rule, with the result 
that, between Traill’s Settlement of 1823 and Batten’s Settlement of 
1838-43, cultivation flourished and population increased rapidly; large 
tracts of waste lands were reclaimed by villagers; the land revenue was 
doubled- 

In 1827 Dr. Boyle suggested to lord Amherst the probability of 
successful cultivation of tea in the mountains of Kumaun. In 1834 a 
Committee was appointed by Lord Bentinck, the then Governor General of 
India, to report on the subject. The report of the Committee was favour¬ 
able, In 1837 an Act was passed, Act lY of 1837, by which Englishmen 
could hold landed property in India, 

It was finally decided by Government, on the proposal formulated by 
Mr. Batten, Commissioner, Kumaun, to start Government tea plantations 
at Gadoli, near Pauri, and other places in Kumaun, for which large tracts 
of waste lands were taken from adjoining villagers. Waste lands were also 
given to European speculators for tea cultivation, as" fee simple grants” 
with practically sovereign rights over them, It was under those circum¬ 
stances that in Mr. Batten’s settlement of Kumaun in 1837-43 the former 
policy of Government underwent a transformation, and it was laid down 
that villagers had no proprietory rights over the waste lands and forests in 
Kumaun, as Mr. Batten says in bis Settlement Eeporo, page 628, paragraph 
XVI, “I therefore take this opportunity of asserting chat the rights of 
Government to all the forests and waste lands not included in the assess¬ 
able area of the Estates remain utterly unaffected by the inclusion of 
certain tracts within the boundaries of mouzahs, and that no one has a right 
merely on account of such inclusion to demand payment for the use of 
pasture ground; or for the permission to cut timber or firewood.” 

This policy in connexion with waste and forest lands of Government 
was reaflBrmed by Mr, Beckett in his settlement of 1863; and strongly 
supported by Sir Henry Ramsay, Commissioner, Kumaun, m his forward¬ 
ing letter of Beckett’s Settlement P\,eport to the Board. In paragraph 1 
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of tho letter he says, " Did the fact of the attention of the Government 
having been drawn to its own rights in the waste lands by the applica¬ 
tion of European speonlatora for lands on which to grow the great staple 
product, tea necessitate or render advisable the actual demarcation of 
separate village boundaries?*' Further on he admits that, " the former 
policy of Don-iucerference in the waste lands or leaving the rights of the 
estate and the (leopla commingled and undivided throughout the greater 
pait of the mountain tracts had to be abandoned owing to the tea planta¬ 
tion question.” It was on the basis of these remarks of Mr. Batten and 
Sir Henry Ramsay that Baden Powell in Chapter V, section II of bis Land 
Systems of British India under the head ‘ Kumaun and Garhwal' stated, 
“ It would appear that in many cases, the jungle or grazing land was in 
Mr. Traill’s early settlement included within the nominal boundaries of 
villages—that is, it was knowo by the same name, But it does not follow 
that it belonged, in any proprietory sense to the villagers.” 

The present legal position of the waste lands in Knmaun has been 
summed op by Mr. Stowell in his Mannal of Land Tenures, edition of 
1919, page 147, paragraph 7, thns: “The Sal Assi boundaries were 
merely convenient divisions of the district, a Nominal allotment of waste ” 
and conveyed no proprietory rights over waste and forest land to the 
villagers, though in most oases they corresponded with the village 
customary rights of grazing and timber rights, especially in the more 
closely cultivated tracts.’’ 

It may be mentioned, however, that Government have declared that as 
regards the waste lands of Kumaun, the people are the beneficiaries and 
the Government are their trustees. 

I shall now discuss the case law ou the subject. The case law under 
this bead may be divided under (1) Nayabad grants; (2) genuine exlen- 
eions into the waste benap lands and (3) rights of user. Nayabad grants 
and genuine extensions are regulated by the Nayabad Rules sanctioned by 
Government under the Scheduled Districts Act. The present Nayabad 
and Waste Land Rules ate contained in Government notification no. 612/ 
14—312 (24), dated August 1,1934. 

Bights of user—Such as gaucbar rights, rights to cut fuel and timber 
and gra.ss in the forest and waste lands are governed by customary and 
prescriptive rights of user. They are recorded in the halatgaon (wajibul 
arzes) of villages and in the Forest Settlement rights lists in the reserved 
forests. 

There are some points calling for comment in connexion with Nayabad 
grants; genuine extensions; and rights of user in waste lands, In the old 
decisions of courts entries in the halatgaon of the previous settlement 
regarding grass, fuel and grazing rights of one village within the boundary 
of another village, were excepted as prima facie evidence of such rights. 
But in the case of Miscellaneous Revenue Appeal no. 32 of 1921-22, 
Kalam Singh uersua Netra Singh, Mr. Wyndham, Commissioner, rejected 
apoh ex parts entries, unless there was corresponding entry in the servient 
village halatgaeu; which is never the case. Since then the evidentiary 
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value of suoh halabgaon enti'iea has been very much weakened. Mf. 
Stowell considen d these village memoranda of great evidentiary value 
vide page 153, last paragraph of his Manual. These halatgaon, which, 
prepared under instruetions of the Board of Revenue during the Revenue 
Settlement, contain a record of customary rights and have remained 
unchallenged during the forty years which have elapsed since the last 
settlement are entitled to great weight. 

The next point I should like to discuss is the question of home 
cultivation having preference over the user rights of outside villages in 
wastelands, Mr. Wyndham for the first time laid down the principle 
that even if an outside village has rights of user within the Sal Assi 
boundary of another village, the former cannot restrain the latter from 
applying for Nayabad grants, or making genuine extensions in such land. 
This principle has been followed by the Kumaun Courts and in one or two 
recent rulings by the Board of Revenue, But in the latest case, M. R. A. 
No, 81 of 1933-34, Tula and others ticrsrts Ganga Datt and others, Mr, 
Owen, Deputy Commissioner in charge, Kumaun Division, has held that 
in view of the changed agricultural conditions of Kumaun that principle 
no longer holds good. 

There is no doubt that some villages have been exeroisiug gaucher, 
grass and fuel rights in, the waste lands within the boundaries of neigh¬ 
bouring villages. Their rights were admitted by the servient village in 
Beckett’s Settlement and were recorded in the halatgaon of Pauw’s 
Settlement, In some cases rights have also been recorded in the Forest 
Settlement rights lists. Bud of late the tendency of each village has been 
not to allow outside right holders to come within ^their village boundaries 
for exercise of those rights. They will cleverly apply for Nayabad grant 
or extend cultivation over such debatable areas without objection by 
their, own villagers and obtain a Nayabad grant; leading to future 
litigation. Needless to say, the servient village win on the principle of 
home cultivation having preference over outside rights of user. Such 
decisions operate harshly in some oases, where an outside village entirely 
depends on its neighbouring village for grazing and grass and fuel. In 
suoh cases, I think, Mr. Owen’s decision referred to above is sound. In 
clear cases where the easamentary and prescriptive rights of an outside 
village have been proved in certain tracts of waste lands lying within 
another village, the latter should have no right to reclaim it or otherwise 
restrain the former from the exercise of those rights. 

- As regards the rights of individual villagers to reclaim waste land, 
various decisions have been given by different eourts. There is no doubt 
that there is a general tsadency for land grabbing, in which the most in¬ 
fluential member of the village community often succeeds to the detriment 
of the interest of his weaker neighbour. I am, therefore, entirely in favour 
of the Government policy to make suoh grants only to the needy after 
careful enquiry. The recent rulings of the Commissioner restricting suoh 
grants to the needy are sound. Bub there cannot be one uniform standard; 
Bpd each cage should be decided on its own mejibs, 
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There ie one more point of some importance in connexion with the 
rights of user in waste lands, which has not been touched upon by Mr^ 
Stowell in his Manual of Land Tenures—namely, whether a non-resident 
co-sharer of a village has equal rights of user with resident co-sharers in 
the waste lands of that village. Sir Henry Ramsay in some cases held 
that non-resident hissedars have no such rights. Some other later decisions 
are also to the same eSect. Bub recently Mr. Stubbs, Commissioner, in 
Miso Rev. Appeal no. 103 of 1931-32, Pitambar Datt aud others versus 
Badri Datt, has held that non-resident hissedars have equal rights with 
resident hissedars. To me, however, with my long experience of village 
life in Kumaun it seems that non-resident co-sharers, who do nob contribute 
towards the village Panohayati Funds, or take part in its internal manage¬ 
ment, should have no such rights. 

Mr. Owen, Deputy Commissioner in charge, Kumaun, in Misc. Rev. 
Appeal no. 92 of 1932-33, Qovind Ram versus Shib Ram, has held that a 
suit for declaration of nser rights in waste lands lay in a civil court, 
But as admitted by Mr. Owen himself in later decisions that view is wrong. 
All claims for rights in waste lands lie in the revenue courts under rule 38 
of the Nayahad Rules of 1934, 

lu petition no, 5 of 1933-34, Sher Singh verms Ratan Singh and 
several others, subsequent decisions the Board of Revenue have held that 
no revision lay under the Nayahad Rules of 1931 and 1934, from a decision 
of the Commissioner under rule 36 of those rules; though there was a 
right of revision under the old Nayahad Rules of 1916, It is true that 
there is no express provision in the now Nayahad Rules for revision to the 
Board, There is a right of revision in suits for ejectment of a sirtan from 
even half a nali of land under the Kumaun Tenancy Rules, Surely, the 
omission of such right under the Nayabad Rules, would operate harshly 
in oases involving impoitaub questions of vital public interest, such as 
disputes about village boundaries and rights of user over considerable 
areas of waste lands. The Government have recently amended the 
ifayabad Rules granting suit right of revision to the Board of Revenue. 


CHAPTER III-Fakka Ehaikars 

There are few subjects in Kumaun which have led to more conflicting stowell on 
decisions and constant litigation than pakka khaikari villages. Mr, Stowell pakki khai- 
on page 83, paragraph 3 of his Manual of Land Tenures in Kumaun says, 

“ These khaikari villages have always been and still are the object of 
constant attack by the hissedars anxious to effect an entry and break down 
their privileged position ; and there are perhaps few classes of tenants and 
other agriculturists in India who have suffered more from a confusion of 
terminology and from the ignorance of the history and peculiarities of 
their tenure too often displayed by the courts in deciding the hghts over 
these villages,” 

history of these pakka khaikari villages is given on page 51 of Kamsay’s 
Sir Henry Ramsay's forwarding letter of Mr, Beckett's Settlement Report definition, 
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of Garhwal of 186S, fiom which I quote the following : " If the Board 
will take the trouble to consult the data recorded by Mr, Traill, a few years 
after the introduction of British rule, they will find that the right of 
cultivating occupancy remained with the descendants of former grantees 
(Thatwans), even whan the grant of proprietory right had been conferred 
by the sovereign power on new superiors; and that in all cases whether 
of such descendants or ordinary cultivators continuing from father to son 
in the undisturbed use of their ploughs; the contracted state of the land 
has always been sure to secure the most favourable terms to the occupant 
tenants of the soil,” 

" Practically, therefore, the latter, it found to be rightful claimants of 
the title khaikar, whether as eX-Thatwans or as uninterfered with and 
necessary cultivators are kept in possession, so long as they pay their quotas 
of Government revenue plus a small amount of malikhana iucluding 
malguzari fees, though they so far differ from their Thatwans co-villagers 
inasmuch as they cannot alienate it.’’ 

Mr. Panw, on page 33 of his Settlement Eeport, defines these khaikars 
thus," Firstly, we have those khaikars who represent the original cultiva¬ 
ting proprietors of the land and who were deprived of their independent 
right by grants or assignments of the proprietory rights under native rule, 
or were by fraud or force reduced to the status of khaikars by usurping 
Thokdars, Mafidara or Padhans in tbe early days of British Rule.” 

The whole confusion on the subject has arisen owing to the use of 
the term khaikar for both pakka and kachoha khaikars, in the various 
settlement reports and decisions of courts. There is not the least doubt 
that the status of pakka khaikars is that of uuder-proprietors, as held by 
Messrs. Pauw, Goudge and Stowell. They should, therefore, have been 
called •' Malik adna ” or uuder-proprietors, instead of khaikars. 

Mr, Beckett in hisSettlementof Garhwal of 1859-65 had first recorded 
the khaikars of these pakka khaikari villages as proprietors, Bub Sir 
Henry Ramsay, on appeals, recorded them as khaikars. Since then a 
constant warfare has been going on between the non-resident hissedars 
and these resident khaikars ; the former always trying to effect an entry 
into those villages, and the latter resisting them. Needless to say, the 
hisaedar, being more influential, often goes the upper hand in these 
contests; with the result that a large number of rheae under-proprietory 
villages have been reduced to the status of kachoha khaikari or mixed 
villages. Still there is a considerable number of villages which have 
survived those attacks. 

Mr. Pauw at the last settlement of Garhwal aompiled a list of villages 
in which proprietors had no khudkasht cultivation in 1562 (Beckett's 
settlement). Appendix II of Panw’s Settlement Report contains the list 
of such villages in Garhwal. Several villages, however, in which hissedars 
have been found is subsequent judicial enquiries to have had no cultiva¬ 
ting possession at Beckett’s settlement have been omitted from that list. 
Still these lists are very strong evidence in favour of the pakka khaikari 
villages. 
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1 shall now degcribs the varions ways in which the non-regident 
hissedara invade bhsse pakka khaikari villages in order to effect an entry 
and thereby destroy their pakka khaikari status, The following illustra¬ 
tions have been taken from the deoigions of courts:— 

(1) The hissedar managed to have a small plot of land recorded ag his 
khudkaght at Beckett’s settlement and the khaikar then actually cultiva¬ 
ting it ag sirtan. The hissedar, however, had never been in khudkasht 
possession. The village was not, therefore, entered in Mr. Pauw’s list of 
pakka khaikari villages. Only recently the hissedar tried to eject the 
sirtan who naturally resisted. On the suit for declaration of pakka khai- 
khari status of the village and the so-called sirtani land, it was held 
that the hissedar, not having been in actual cultivating possession, the 
mere entry of khudkasht in settlement papers did not affect the status of 
the village. The sirtan was declared pakka khaikar of the land—Misc. Rev. 
Appeal no, 14 of 1925-26, Bairagi and others ■uersus Musammat Saraswati. 

(2) In another case the non-resident hissedar malguzargot the padhan- 
chari land in the pakka khaikari village recorded in his khudkasht and the 
ghar padhan as sirtan at Beckett’s settlement. The village was accord¬ 
ingly omitted from Panw'a settlement list of pakka khaikari villages. On 
a suit being filed by the panoh khaikars for declaration of pakka khaikari 
rights the village was declared to be pakka—S. R. A. no. 22 of 1922-23, 
Gulab Singh vmua Thagwa. 

f3) In the Sankrori ease, Rav. Appeal no. 29 of 1926, Obait Sam and 
others versus Banwa, the hissedars had managed to get 56 nails of land 
recorded as their khudkasht at Beckett’s settlement, and the old khaikars 
who were in actual cultivating possession entered as sirtsns. Subsequently 
the hissedara managed to resume some lapsed holdings in the village and 
took actual khudkasht possession of those holdings and settled down in the 
village. The village was not entered in pakka khaikari list at Panw’s 
settlement. The hissedars filed a suit for ejectment of the sirtans. It was 
found that the sirtans were the old pakka khaikars who had been in 
cultivating possession and that the hissedars had not been in actual khud¬ 
kasht possession of the so-called sirtani land. Captain Ibbotsou, Deputy 
Commissioner, Garhwal, in a long judgment, reviewing all the previous 
case law on the subject, declared the village as pakka khaikari village and 
the suit land as pakka khaikari of the tenants. This decision was 
affirmed by Mr. Stiffe, Commissioner, in Rev. Appeal No, 16 of 1925-26. 
This is the leading case on the subject. 

(4) In S. R, Appeal no. 22 of l923-2i, Gulab Singh versus Thagwa, 
the hissedar had got the malguzari land recorded as his kbndkasht at 
Beckett’s settlement with the ghar padhan as sirtan. In 1874 the hissedars 
got some more land recorded as their khudkasht, with the tenants actually 
cultivating it as sirtans. They subsequently got the land formally parti¬ 
tioned through oonrt among themselves. The village was omitted from 
Pauw’s list of pakka khaikari villages, In 1920 the hissedar attempted to 
qect the tenants. The tenants sued for declaration of pakka khaikari 
rights, Their suit was decreed in appeal by Mr, Acton, Deputy 
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Oommissioner, Garhwal, whose decision was upheld by Mr. Wyndham, 
Oommissioner, 

(5) In another case Bhola Datt eefsus Sarop Singh, Rev. Appeal 
no. 34 of 1925, some of the pakka khaikara bought off the hiasedari rights 
in the major portion of the pakka khaikari village. Only a few old 
khaikara survived. One of the khaikara died issueleaa and the khaikar 
hissedars wanted to resume the holding, claiming the village to bekachoha 
khaikari, Captain Ibbotson decreed the holding to the collateral heirs 
of the deceased khaikar, declaring the village pakka khaikari, the judg¬ 
ment was upheld by Commissioner in Appeal no. 11 of 1925-26. 

In this and the Sankrori case Mr. Wyndham, Oommissioner, laid down 
the principle that a pakka khaikari village cannot be reduced to a kachoha 
one unless the invasion of the hissedars is extensive and sustained. But 
the term “ extensive ” and “ sustained ’’ have not been defined in any case. 

(6) In some oases including the series of the Lakhora oases referred 
to in Mr, Stowell’a Manual, page 90, a contrary view has been held, that 
if a hissedar succeeded in getting a number of lapsed holdings recorded as 
his khudkasht through a series of years the status of the village is 
destroyed, This view was also held by Mr. Stifle in a recent case, S. R. 
appeal no. 17 of 1926-27, Rap Singh and others versus Mohan Singh and 
others. 

Pakka khal- history of these pakka khaikari villages, given above, 

kari villages and the whole case law on the subject, the correct view seems to be that 
ace undec- all such villages should be classed as under-proprietory villages. A list of 
vUlagea^'^ these villages should be prepared after a full inquiry during the present 
settlement operations. According to previous decisions and Mr. Stowell, 
the hissedar should be recorded as pakka khaikar of his khudkasht land in 
a pakka khaikari village; while according to the view of Mr. Stiffe, Com- 
raisaioner, in the Sankrori case referred to above, it should be recorded as 
his khudkasht. It is submitted that the latter view is not correct, as it will 
lead to future complications and quarrels. The hissedar should be recorded 
as under-proprietor of his khudkasht along with the other pakka khaikara 
with equal status in such land. Thus the question of sustained and 
extensive invasion will not arise. Even if the hissedar succeeds in taking- 
khudkasht possession of she major portion of the village land it will 
still continue to be under-proprietory village, 

There have been conflioiiing decisions as regards the application of 
aerial nos, 16 and 21 of Schedule II of the Kumaun Tenancy Rules, 
1918, to suits for declaration of pakka khaikari rights, and limitation for 
such suits. In some oases the infringement under aerial no. 16 has been 
held to have occurred when the land was first recorded as khudkasht. In 
others the causa of action was hold to have risen from the actual ejaotment 
of the khaikar from the holding. According to the rulings of the various 
High Courts a fresh cause of action arises at overy fresh invasion. This 
principle should also govern oases of pakka khaikari rights, 

Jnilsiliotion' Another vexed question regarding suits for declaration of pakka 
khaikari rights is that of jurisdiction. Formerly suits for a declaration 
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tbat a village was pakka khaikari used to lie io the Revenue courts, In 
fact the whole system of land tenures in Kumaun has been built up by 
the Revenue courts. The jurisdiction of Revenue courts in such cases 
had never been doubted before. 

Recently, however, the Board of Revenue, inTrilok Singh vtraus Prein 
Singh and others, and Krishna Nand mrma Danlat Siugh and others, have 
held that declaratory suits regarding the status of khaikhari villages 
cannot be brought under the Kumaun Tenancy Rules of 1918, either by 
the khaikars of pakka khaikari villages, or by the hissedars of a village 
which they think is not a pakka khaikari village. 

Though the Board have not expressly laid down in those rulings that 
such declaratory suits should lie in the Civil court this seems to be the 
implication of those rulings, and the courts in Knmaun have interpreted 
them in the same sense. 

The result is, that all suits for declaratioo of the status of pakka 
khaikari villages, which formerly used to be tried exclusively by the Rev¬ 
enue courts, are now being filed in civil courts. The civil appellate courts 
have little experience of the peculiar “ unwritten law ” of the Kumaun 
Land Tenures; and are not likely to understand the complicated questions 
regarding pakka and kachoha khaikari villages. Nor will the civil courts be 
bound to follow the previous decisions of the revenue courts. There is, 
therefore, danger of the whole body of the revenue case law on the 
aubjjot being swept away and the Civil courts having to write on a clean 
elate. 

It is, therefore, submitted that this anomaly should be removed either 
by a judicial pronouncement of the Hon’ble Board of Revenue, or if 
necessary, by ameuding the Kumaun Tenancy Rules of 1918, so as to 
expressly provide for suits for declaration of the status of pakka or kacheha 
khaikari villages. 

Since the writing of the above remarks I have been favoured with a 
note by Sir Digby Drake-Brockman which is reproduced below ; 

“ The two rulings are complementary to one another and in the second g;, j)|gj,y 
I took pains to try and correct certain conclusions which have been made Brake.Brook- 
frora the first. man’B notei 

In the heading to the first, I am credited with saying that, “a Rev¬ 
enue court have no juiisdiction to declare a village a pakka or kachcha 
khaikari village such a suit lies in a Civil court.'” 

Mr. Owen in certain oases decided by him and reported immediately 
following the report of petition no, 22 of 1932-33 no doubt took the 
view that this had been, the pronouncement of the Board, but nowhere itl 
the judgment have I said what the heading credits me with saying 
and in particular (that I held or) that “ such a suit lies in a Civil court.’ 

"What I did say was (vide page 114) that “ a Revenue court had no 
jurisdiction under serial 16 to grant a declaratory decree to the eflect that 
a village is a pakka khaikari village." The latter ruling is complemen¬ 
tary to this and lays down that while pakka khaikars, or persons claiming 

16 
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to be such as a body can only bring a suit under serial 16 to challenge 
an infringement of their common rights as such and must at the same 
time seek consequential relief under the appropriate serial, in order to 
enable the court to execute its decree, a declaratory suit being incapable 
of execution by itself, a bissedar can only bring a suit under serial no. 21 
against an individual tenant and not against the whole body of khaikara 
to get a declaration that all the kbaikars are kacbcka khaikara, that when 
snob suits are brought, the issue will inevitably arise, whether the village 
is a pakka khaikari village or a kachcha khaikari village and in the event 
of a village being found to have been originally a pakka khaikhari village, 
the issue will have to be determined in the light of the accepted rulings of 
the courts in Kumaun with reference to the point whether there have 
been such continuous and sustained invasions of the right of the khaikara 
as to destroy the status of the village as a pakka khaikari one. 

I took pains to discuss the second ruling with the late Senior Member. 
The doctrine that a bissedar could destroy the whole status of a village by 
a simple suit under serial no. 21 appeared to us to be an inequitoua one. 
He entirely concurred. It is obvious that if a bissedar comes into court 
and claims a declaration that a village is a kachcha khaikari one, he comes 
precious near, if he does not actully raise a question of proprietory title — 
a question which is everywhere else in India reserved for the jurisdiction 
of Civil courts. If a suit is brought in this form, it is clear that either 
party could raise the question of jurisdiction under section 4 of the Tenancy 
Kules, and the fact that the question has not been raised before (so far as 
I know) is probably due to the very blurred dividing line between the 
jurisdiction of Civil and Eeveuua courts in Kumaun and the fact that the 
same officers preside over both courts. The matter, hofvever, is of 
importance as regards the appellate authority and final determination. 
However until the point is raised by some party there is no need to 
bother about it. The fact however remains that no such suit as a suit for 
a declaration that a village is pakka khaikari village (or a kachcha khaikari 
village) is provided for in any serial of group A of the Tenancy Rules ; 
and section 4 says that all suits and applications of the nature specified 
in the first Schedule attached to these rules shall be heard and determined 
by the Revenue eourts. No power is given to Revenue courts to go 
outside the strict letter of this Schedule, and the only suits that can be 
brought are (serial no. 16) by or on behalf of the punch khaikars of a 
pakka khaikari village against a landholder ‘‘ on the ground of infringe- 
ment of their common rights,” and (serial no. 21) for " determination of 
the name and description of the tenant, etc,” Attention may be directed 
to the w'ords "a land-holder” which includes any one of a number of 
landholders; and ” the tenant ” which means a particular tenant, not 
a whole mass of tenants, I am therefore still quite clear that no suit 
framed to ask for declaration whether a village is pakka or kachcha khaikari 
one can bo brought in the Revenue courts under any serial in the Tenancy 
Rules; aud if either party brings asuit so framed, he should be told to 
amend his plaint or the plaint should be thrown out. The suit should be 
strictly confined (under serial no, 16) to a aujt that the common rights 
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hays been infringed by a land-holder, i.e. a partioular land-holder; or 
(under aerial no, 21) for a determination of the afcatus of a particular 
tenant. In the course of the trial of such suits, the issue is bound to arise 
whether the village is a pakka khaikari one or a kachcba khaikari one and 
this issue must be decided on the evidence and the merits in accordance 
with what has come to he the accepted law of Kumaun, As to the ques¬ 
tion whether any such issue having been found against any party, he could 
go on and file a suit in the Civil court, I express no opinion. Until such 
a case comes into court it would be rash to hazard an opinion.” 

Suits for declaration of rights of user in waste land under the Kumaun 
Nayabad and Waste Land Rules lie in the Revenue courts. On that 
analogy suits of the above description also between hissedara and tenants 
should also lie in the Revenue courts. In Kumaun it is the subject-matter 
of the dispute and not the form of the relief which determines jurisdiction. 

Before concluding my remarks on the subject I may mention that 
although Sir Henry Ramsay had held that a pakka khaikari holding is 
not transferable all the subsequent decisions are to the effect that such 
transfers are not void but only voidable at the suit of the punch kbakiars; 
the hissedar having no loom standi. In Revenue Appeal no. 6 of 
1908-09 Indra Singh versus Musamraat Chila, Mr. Campbell, Commis¬ 
sioner, affirming the judgment of Mr. Stowell, Deputy Commissioner, 
Garhwal, held that the hissedar could not sue for cancellation of a mortage 
hy a pakka khaikar, The same view has been held by the Board of 
Revenue in Petition no. 13 of 1929-30, Dharma Nand versus Debi Datt, 
and by the Allahabad High Court in Civil Reference Qajai Singh versus 
Uchhabia, 1929, A. L. J, 309, 

The Commissioner, Kumaun, has however recently issued a circular to 
the subordinate courts declaring all transfers of pakka or kachcba khaikari 
holdings void, relying on the ruling of Mr. Campbell in S, 0. A. no. Oof 
1907, Ranjit Singh versus Ratan Singh. This ruling, however, relates to 
the mortgage of kachcba khaikari holding and not to pakka khaikari rights, 
It is, therefore, respectfully submitted that the order of the Commissioner 
stands in need of correction. 

The above rulings are in accordance with local custom, such mutual 
transfers being very common in pakka khaikari villages. Pakka khai- 
kars cannot, however, transfer their holdings outside their pakka khaikari 
community, so as to introduce an ‘‘ undesirable alien " into the village. 
The punch kliaikars can always object to such transfers to outsiders ; or 
relinquishments in favour of the hissedar ; while the hissedar has no loom 
standi. 


CHAPTER lV~EachchaKhaikars 

Kachcba khaikars are like the occupancy tenants of the plains and do 
nob call for any long discussion. These khaikars cannot transfer their 
holdings without the oouaenb of the hissedar. Nor can they relinquish in 
favour of some of the hissedara of a joint khata, A khaikar in a joint 
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khafca cannot relinquish his share to the hissedar without the consent of 
the other co-tenants. Thera have been conflicting decisions on the ques¬ 
tion of a joint khata but it has been recently held by Mr, Stifle, Commis¬ 
sioner, in S. R. A. no. 2 of 1925-26, Padam Singh and others versus 
Kishan Singh, that if the revenue papers show chat the khaikars of a joint 
khata are really separate- families and have been cultivating separately, 
they are not joint khaikars, though their khata is joint. This prinoipla 
also applies in the case of relinquishment and succession of khaikari rights. 
Kachcha khaikari holdings are not transferable, though they can be 
sublet, S. R. A. no, 6 of 1907, Eanjeet Singh versus Ratan Singh. 
Kachcha khaikars have equal rights with the hiasedars in miied villages 
to get Nayabad grants and make extensions in benap lands. They can 
build houses on khaikari lands without the permission of the hissedar and 
plant trees on their holdings and sell them also. The rents of khaikars 
are filed at settlement and cannot be eubancedi The status of a kachcha 
khaikar in Kumaun is better than that of the-occupancy tenants of the 
plains, 


CHAPTER V-Sirtans 

The third kind of tenants in Kumaun are called sirfans, which term 
literally means, who pay “Sirti” or grain rent. The term sirtan has 
been loosely used to connote various kinds of cultivators of land. In fact 
all persons holding lands who are neither proprietors nor khaikars, are 
classed as sirtans This has led to much confusion and conflicting, 
decisions. A sirtan in its true sense is a tenant at will, or year bo- 
year tenant, who has been settled on cultivated land by the hissedar, 
on condition of his paying rent in cash or kind, It has been held by the 
Board of Revenue in Lai Singh versus Amar Singh that no length of 
possession gives any occupancy rights to such sirtan. The extensions, 
made by such sirtans of their original holdings into benap and Kaisar-i- 
Hiud land are also their sirtaoi land.s, But if a sirtan reclaims an “ alag 
chak " or a separate block of benap waste lands by his own labour and 
expense he acquires khaikari rights over it, and cannot be ejected from 
it by the hissedar, 

There is another class of so-called sirtans, who should more correctly 
be called khaikars. During the early period of British rule, and even in 
more recent times padhans and thokdars obtained Nayabad grants of 
whole villages which had become waste, or large tracts of waste lands from 
Government and settled tenants on them. Those villages, or tracts of 
waste lands, were reclaimed by the tenants, who ware, however, recorded as 
sirtans at Beckett’s and subsequent settlements. These villages have been 
in the oultivatory possessions of the sirtan tenants, who have built subs¬ 
tantial houses in them and made other improvements, and have been in 
undisturbed occupation for sixty years or more; though the hissedars have, 
in some cases, got leases executed by them. Thera is still a large 
timaber of such villages in Kumaun, Toa tenants of such villages were 
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formerly treated as ordinary sirtans and liable to ejeotmenb on payment 
of compensation for improvements. But recently there has been a series 
of decisions by the Commissioner, and the Board of Revenue, to the efiect 
that sirtans whose ancestors had reclaimed waste lands and have been in 
continued cultivating possession for considerable time cannot be ejected. 
They are called maurusi sirtans, The leading case on the subject is 
S. R. A. nos. 25 and 26 of 1925, Bhim Singh versus Jas Ram, decided by 
Mr, Pearson, Commissioner. This ruling has been followed in all subse¬ 
quent cases by the Commissioner and the Board o] Revenue. 

As manrusi sirtans are not mentioned in any settlement papers in 
Kumaun, they should be classed as kliaikars. Some of snob sirtani villages 
really fall within thedeSnition of pakka khaikati villages discussed above, 
They should, therefore after fnll'inquiry be classed as pakka khaikari or 
undur-proprietary villages. 

Another class of sirtacs recorded in the revenue papers are village 
artisans who hold lands on aarvioa tenure. They are really muafi 
khidmati and should be classed as such. 

Pujaris of temples who hold the temple lands on condition of render¬ 
ing various kinds of services in the temple are also classed as sirtans in 
revenue papers. In some cases the lands are gunth lands of the temples; 
in others the lands have been dedicated to the temple by the bissedars 
who pay the Government revenue; while the pujari enjoys the usufruct 
of the land in return for worshipping the deity. The land is recorded as 
the giinth hissedari of the deity and sirtan of the piijari, But the hisse- 
dars treat the pujan as their sirtan tenant and try to eject him, if he 
does not act according to their wishes. In Netra Mani versus Gabar Singh, 
Revenue Appeal no. 10 of 1904, a case of a pujari who had been in 
possession of the land for generations, Mr. Shakespeare, Commissioner, 
held the suit to be cognizable by Civil court. But m Balbant Singh 
versus Madhu, Revenue Appeal no. 9 of 189G, Mr, Pauw, Deputy Com¬ 
missioner, Garbwal, had held that a pujari who had been holding the land 
for a considerable time and has been rendering services acquired khaikari 
rights. This seems to he the correct view. 

There is another class of so-called sirtacs recorded in the revenue 
papers, The individual bissedars cultivating gaon aanjayab lauds are 
recorded as sirtans in revenue papers. These so-called sirtans are really 
proprietors and have been wrongly termed as sirtans, set Stowell’s Manual, 
page 98. Co-sharers in the joint khata, who have been in separate 
khudkasht possession of their shares by private partition are also recorded 
in the sirtani column in the settlement munbakhib, This is wrong. 
The land should be entered as their khudkasht in the hissedari column 
in the revenue papers. 

The above remarks would show that the nomenclature of the various 
kinds of land tenures in Kumaun is very defective. Needless to say that 
the confusion leads to mnch unnecessary litigation and calls for urgent 
reform. 
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CHAPTER Vl-Joint Holdings 

Mr, Stowell has discussed the subject of partition of gaon sanjait land 
on pages 44, 45 and 46 and of joint holdings on pages 46, 47,48 and 
49 of his Manual of Land Tenures in Kiimaun, Edition of 1928, 

The nnain questions regarding gaon sanjait land, are (I) partition per 
family or mawasawar and in the proportion of the revenue paid by each 
co-aharer, rakam sharah; 

(2) the status of a co-sharer who has been holding speeifio plots of 
goan sanjait by private partition for a considerable period, though the 
land continues to be recorded in revenue papers as joint; 

(3) partition of gaon sanjait waste land left for village common pasture, 
or as fuel and grass preserve. 

As regards (1), the custom of partition per family or mawasawar, is 
very rare; and in some cases would lead to great complications, as 
described by Mr. Stowall. The usual practice is to divide such land in the 
proportion of the revenue paid by each co-sharer. 

As regards (2), the land held by each co-sharer is usually entered as 
his sirtani in muntakhib, which is incorrect. Mr. Stowell calls such 
sirtans as nominal airtans and says that their status is that of a bissedar— 
vide page 109, paragraph 4. They cannot be airtans and hisaedars 
at the same time, If a private partition can be proved the holder of 
such land is exclusively entitled to it as against the other co-sharers, 
There doss not seem to be any clear ruling on this point; but the 
position is logical and legal. 

As regards (3), it was held in an old ruling by Mr, Winter, Commia- 
sioner, in Miscellaneous Revenue Appeal no, 5 of 1908-09, dated March 
15, 1909, Chandra Singh verms Gulab Singh of Bhitai Nandalsynn that 
common waste land lelt for village gouchar should nob be partitioned.' 
Mr. Stowell, relying on some older rulings, is of the opinion that such 
land could be partitioned. The writer is, however, of the opinion, that 
in view of the changed conditions and growing paucity of gouchar, grass 
and fuel, such waste or forest land should only be partitioned if the 
majority of the co-sharers agree. 

The subject of joint holdings is discussed by Mr, Stowell on pages 46, 
47 and 48 of his Manual. He has mentioned the laxity on the part of the 
people of Kumaun in getting mutations effected or applying for formal 
partitions of joint holdings, with the result that holdings of collateral 
relatives and their transferees continue to be recorded joint in revenue 
papers for generations, though their shares have long been privately 
partitioned. This leads to much litigation during the formal partition 
proceedings. The main questions connected with joint holdings ara; (1), 
the status of individual co-sharers or their transferees holding specific, 
plots of land in a joint holding by means of private partition ; (2) the 
extensions made by such individual oo-sharers into benap and Kaisar-i- 
Hind land after the private partition; (3) partition of khaikars among 
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eo-sharera in a joint kliafca and (4) partition of joint hiasedari holding, 
among tbe co-sharera and khaikara created by one nr more co-sharera in 
specific plots in a privately partitioned holding. 

Aa regards (1) Mr, Stowell’s view stated on page 47 of bia Manual is 
that they cannot claim specific plots, but with due deference it is submitted 
that this view is not correct. On proof of a private partition and long 
possession of specific plots by individual co-sharers or their transferees, 
they have acquired exclusive title to those plots and they have every right 
to transfer them, as stated under the heading " Partition of gaon sanjiat 
land ” above, 

As regards (2) the co-sharera who have made extensions after private 
partition are eicliiaively entitled to those extensions. Such extensions 
are usually inclnded in the joint khata and entered as khudkasht of the 
co-sharera who have made them. This view has been held by Mr, Bennett, 
District Judge, Kumaun, in a recent Civil Appeal no, 71 of 1936, dated 
Bapcember 21, 1936 (Kuaal Singh versus Mali). There is no other clear 
ruling on the subject. 

As regards (3) it sometimes happens that one or more co-sharers in a 
privately partitioned khata recorded joint in revenue papers create khaikars 
in specific plats of their khudkasht share. The khaikar thus created 
obtains mutation in the area of the khaikari land, but not in specific plots, 
They are, however, unable to obtain actual possession in specific plots; 
nor can they apply for formal partition in court. This leads to much 
litigation, I think the partition rules should be so amended as to enable 
such khaikars to apply for partition of their khaikari plots on proof of a 
private partition among the oo-aharers. 

The last point which requires a mention is the partition of a joint 
khaikari holding among bissedars, In some cases khaikari holdings are 
partitioned in the proportion of the revenue paid by each co-abater and 
sometimes khaikars arc partitioned niawasawar or per family. The 
former custom leads to many complications, as one individual khaikari 
holding may be allotted to more than one co-sharer. The better method 
seems to be to allot the whole holding of one khaikar to one co-sharer and 
compensate the other co-sharers by money consideration in the proportion 
of revenue paid by them, 


CHAPTER VII—Water Rights 

The water of streams and natural springs is used by the people of 
Kumaun for irrigating their fields, for drinking purposes, for working 
mills for grinding gram. Fri6r to 1917 the rights of villagers to the use of 
such water were governed by the law of easements and the law applicable 
to riparian owners. Disputes regarding water rights were tried by Civil 
courts (see Stoweil a Manual, page 11). There is no mention of the water 
of such streams and springs being the property of Government in any of 
the Settlement Eeports. Bub it may be assumed that the streams 
and springs flowing in benap unaasessed land, which is the property of 


Privsta 
psiiition 01 
joiaS hold- 
ings. 


Extauaions 
by 00- 
Bhacaia. 


Ebaiksrs in 
privately 
paitltionad 
joint khatas. 


Partition of 
kbalkara la 
a joint hold- 
lug. 


Eiapatee re¬ 
garding 
water rights 
lormorly 
tried by 
Oivil courts, 



Bines 1917 
they ate ex- 
olDBively 
tiiabis by 
Beyenne 
Qoarts, 


Ho revision 
lies to the 
Board of 
fieveuue. 


Drinking 

Water, 


The Water 
Bnlee ate 
deteotive, 


( 226 ) 

Government, also belong to it, while the villagara have only rights of 
user in them. 

It was in 1917 that rules were first framed by Government under 
notification no, 23/IX—165, called the “rales relating to water mills and 
use of water in Kumaun.” Thara is a note under rule 1 of those rales 
which says, “ The water of all rivers and natural streams and of all lakes, 
natural ponds and other collections of still water within the hill tracts of 
the Knmaun Division are the property of and subject to the control of the 
State.” It is not clear from this note whether the water of a spring or 
collection of still water in the assessed measured land of a private owner is 
also the property of Government. In justice and equity such water should, 
it would appear, be the property of the owner of the land. This question 
has not been decided by any court. The rules of 1917 and subsequent 
rules of 1931 make all disputes regarding water rights cognizable exclu¬ 
sively by the Revenue courts. 

The Board of Revenue have held in Application no. 14 of 1931-32, 
Dhan Singh verma Ehura, that no revision lies to the Board against 
the order of the Commissioner under the Water Rules of 1917 or 1931, 
It is submitted that questions of great public importance nre sometimes 
involved in disputes about water rights and the omission of a right of 
revision to the Board under the Water Rules is merely aoeidental. The 
rules should be amended so as to give a right of revision to the Board, 

A question arose in Revenue Appeal no. 56 of 1933-34, Bhawan 
Singh veraua Bhudra Mani, whether the Water Rules apply only to 
irrigation ohaunela or to drinking water also, as the Rules mention 
irrigation channels only. The lower appellate court chat of Mr. Browne, 
1 , 0 , 9 ,, Deputy Commissioner, Qarhwal, had held that the Water Rules did 
not apply to drinking water, but Mr, Owen, Commissioner, in appeal 
reversed the order and held that the Water Rules applied to dtinkiug 
water also. 

In Dewau Singh vtraua Dhani Ram (page 186) Mr. Owen, Commis¬ 
sioner, has held that disputes regarding the water of spring which does 
not flow through a channel lies under the Nayabad Rules and not under 
the Water Rules, This distinction between water of a spring and the 
same water flowing through a water channel, looks like hair-splibting and 
only shows the defective nature of the Water Rules. 

The Water Rules of 1931 also provide for a right to take a water 
channel through the measured assessed land of another on payment of com. 
pensabion to be fixed by court, This is a departure from the formor rules. 
It is doubtful whether a Revenue court has jurisdiction to interfere with 
the private rights of ownership of the land of any parson. The question 
has not been decided by any court. 

The Water Rules appear to be very defective in several respeots and 
lead to much unnecessary litigation. As stated above the ordinary law of 
easements and prescription nsed to govern all disputes about water rights 
before 1917. Revenue courts cannot satisfactorily decide private rights of 
property which are essentially of a civil nature, and no real neuessity has 
been shown for the introduction of the Water Rules. There is another 
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point ai3 regards jurisJiotion, Rule 10 of the Water Rules makes all 
disputes regarding water rights exclusively cognizable by Revenue courts. 
If the dispute relates to a right to a water channel passing through ths 
asaessod bissedari land of another, or to water in such land, will the suit 
lie in the Revenue court? It is open to question whether a Revenue 
court oan adjudicate upon private rights of property which under section 
9, Civil Procedure Code, are exclusively cognizable by Civil courts. 

This oonflicb of jurisdiction will continue until the Revenue law of 
Eumaun is codified. 


CHAPTER VIII-Malguzars 

(1) Padhan 

The padhan is the malguzar of the village. Mr. Traill in his Settle¬ 
ment Report of Eamaun of 1823 describes the padhan thus. 

“ The padhan is the village ministrial oflScer entrusted with the 
collection of the Government demand, and with the supervision of 
the police of his village. He is commonly one of the villagers 
appointed with the approbation of the other joint sharers and is 
removable for malversion or at the requisition of the majority of 
sharers. There is no hereditary right or claim to the situation of 
padhan but, generally the son succeeds -without opposition, unless 
incapable from youth and want of talent, in which case the sharers 
are called upon to choose another padhan from among themselves, ” 

Mr, Batten in his Settlement Report of Qarhwil of 1839 quotes the 
above passage from Mr. Traill -with approval. Bnb it seems that during 
the period intervening between Batten^s and Beckett’s settlements a 
transformation took place and the padhan succeeded in strengthening his 
hereditary right of succession. 

Mr. Beckett on page 10 of his Settlement Report of 18S5 says; ■' the 
office of a padhan is horeditary except in special cases when someone 
other than the son of the former padhan having been appointed to the 
duty, that man’s possession was not disturbed but it was declared that, on 
a vacancy occasioning the representative of the old padhan might raise his 
claim.*’ 

Mr. Bauw in his Settlement Report of Garhwal of 1893 while quoting 
the passage from Mr. Traill’s report referred to above does not give his 
own opinion as regards the right of succession to the office of padhan or 
malguzar as he is now Bailed, But in the memorandum of village customs 
or halatgaou prepared at that settlement he makes the appointment 
normally hereditary, and declares that, failing any near relative of the 
former malgnzar, the District Officer might appoint any other co-sharer 
of the village, whom he thought fit, , d 

It would thus appear that between the era of Traill and Batten 
and of Pauw the principle of election of the padhan by the co-sharers disap¬ 
peared, and the office became an hereditary appointment vested entirely 
in the hands of the district officer on this theory of the hereditary nghts 
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minor sons, even widows of former padhans have on a few occasions 
been appointed malguzars with mnkbtars to act for them. 

The case law on the subject is conflicting, various officers having 
taken different views. Some have followed the principle of Traill and 
Batten, viz, that the appointment is of a public nature while others 
have decided in favour of the hereditary right. 

In Miscellenoua Hevenua Appeal no. 31 of 1922-23, Gyan Singh 
Lai Singh, Mr. Wyndham, Commissioner, laid down the principle that in 
cases where the office of the malguzar has been hereditary and there is 
land attached to the office the hereditary principle of succession should 
he followed and in the absence of the sou the nearest male relative should 
be appointed malguzar. 

The trend of'recenb decisions is that in every case the son or brother 
of the former malguzar is appointed to the office. But in the absence of 
any such near relative, the appointment is made by the majority of votes 
of the co-sharers. 

The office of malguzar, especially when it is hereditary is much valued 
and the hereditary principle is in accordance with public sentiment, 
Honoe the present rule seems quite sound. 

As regards the dismissal of the malguzar the decisions have been most 
conflicting. Mr. Stowell in his Manual of Land Tenures, pages 100 and 
110, gives the following grounds for the dismissal of the malguzar "(a) 
conviction of an offence in the criminal courts, (6) being heavily involved 
in debt, so as to he practically insolvent or all his share in the village 
mortgaged, (o) having sold his whole share in the village, or {d) misconduct 
or misbehaviour such as persistent neglect and delaying in collection and 
paying in the revenue, disobedience of orders, failure to check or report 
forest offences in the village misconduct in respect of his police duties, 
bad livelihood or vicious habits and the like,” 

The present tendency of district officers is to treat the malguzar as 
a mere subordinate official, liable bo be dismissed for any disobedience of 
orders or failure to discharge his duties, It has also been held in several 
cases that the family of the dismissed malguzar forfeits its claim to the 
office if the former malguzar has been convicted of a serious offence or 
been guilty of misconduct or failure to report forest or other offences. 

■ In some cases it seems very hard to punish the whole family for the 
fault of a single member. I think that except in cases where one member 
of a family has been convicted for serious political offences or anti-Govern- 
ment activities the other members of the family should be allowed to 
succeed. 

(2) Gear Padhan 

“ Ghar Padhan is the representative kbaifcar in a wholly khaibari 
village. He is to the khaikari community what the padhan is to the 
hissedari community ” (Stowell’s Manual of Land Tenures, page 112, 
paragraph 6), 
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With regard to theghar padhaa Mr. Batten in hia Settlement Report, 
page 525, paragraphs 14 and 15, says; 

Paragraph 14—“All mauzas having separate inhabitancies were 
allowed to engage separately with Government mainly on the eipresaion 
of their wishes to this efifect by the majority of the inhabitants.” 

Parapropli 15—“ This rule equally applied to the case of non-pro¬ 
prietary communities occupying the land but acknowledging some external 
superior, that is of the khaikars who conld prove that previous to the 
last settlement they had enjoyed the privilege of having their own village 
padhan and had been permitted to elect one under the same rules as those 
made for bhayaohari mauzas which they often resemble in all but the 
name.” 

As Mr, Stowell remarks in his Manual of Land Tenures, page 113, 
that the more modern form of ghar padhan, however, originated with Mr. 
Beckett. 

“ In Qai'hwal,” Beckett says (Settlement Report, page 102), " when a 
padhan was non-resident from his being a padhan in several villages I kept 
such men as padhans for the collection of revenue but nominated a resident 
khaikar a ghar padhaa for the performance of police dnties.” 

He further quotes (on page 113, from Sir Henry Ramsay’s Settlement 
Report of Eumaun) the following: “In some cases, sub-padhans, i.e, ghar 
padhans were appointed with the object of looking alter the n.sami’s rights 
and collecting the revenue.’’ 

Mr. Panw, Settlement Offioer.Garhwal (1893-95), however, aprointed 
the non-resident hissedar as malguzar and one of the resident khaikars as 
ghar padhan, On page 51 of his Settlement Report, he says, " Owing to 
the existence of under-proprietary right in this class of villages and the 
fact that the hissedar, having no cultivation there could not become 
resident, a special official chosen from among the khaikars with the title 
of ghar padhan was appointed for the collection of the land revenue rates 
payment direct to the patwari the hissedari dues alone beiug paid to the 
proprietors.” 

Mr. Stowell in his Manual of Land Tenures, page U4, last paragraph, 
interprets the position of the ghar padhan correctly in these words, “ These 
men are found only in villages held by the permanent tenants, khaikars, 
in which the malguzar has no power of interference, the revenue being 
collected by the ghar padhan from his brother asamis and handed over 
with the malkana to which the malguzar is eucitled by the ghar padhan.” 

The non-resident malguzar has been constantly trying to break down 
the privileged position of the ghar padhan and reduce him to the status 
of a mere mukhtar malguzar. The whole trouble has arisen owing to Mr. 
Beckett’s appointing the non-resident malgnzar over the head of the ghar 
padhaa. 

Needless to say this has lead to conflicting decisions by the different 
Commissioners, Sir Henry Ramsay consistently upheld the independence 
and authority of the ghar padhaa j while Messra. Ross, Reid aud Giles 
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■reduced him to a mukhfcar’s positiou. Colonel Grigg upheld hia indepen- 
deuce,while Mr. Hamilbou described him as an “ agent appointed by the 
malgusar for a khaikari village, 

But the question has been finally settled by the ruling of Messrs, 
Hardy and Thompson Members, Board of Revenue, in the case of Hayat 
Singh who have held in favour of the ghar padlian’a independence. In 
practice also the ghar padhan collects the revenue and pays it either to 
the malgu^ar or to the patwari, Ha enjoys the padhanohari land. His 
name is recorded in settlement phant as ghar padhan along with the 
malguzar. He is appointed and dismissed like a malgnzar by the Deputy 
Commissioner according to the rules which apply to the oflSoa of a 
malguzar. 

Mr. Stowell in paragraph 4, page 13 of his Manual, says that ghar 
padhans were sometimes appointed in mixed villages in place of a 
nominated mukhtar but gives no instance. I think this is incorrect, 
mukhtar padhans are invariably appointed for mixed or kaohoha khaikari 
villages when the malguzar does nob reside in the village. Some villages, 
however, which were originally pakka khaikari villages, but have been 
reduced to the status of kachcba khaikari villages by the successiveinva- 
sioDS of the hissedar, still retain the ofSce of ghar padhan. Perhaps, 
Mr. Stowell refers to such villages. In fact the existence of a ghar 
padhan is a very strong proof of the village having been originally pakka 
khaikari. 


CHAPTER IX- Mutations 

There is only one point which I wish to touch upon under this chapter. 
The Board of Revenue in Petition no. 16 of 1931-3‘2—Fateh Singh 
versus Balbhadra Singh—seem to hold that a oo-sharar whose name has 
not been recorded in the Revenue papers under section 34(5), Land 
Revenue Act, cannot apply for partition in tha Revenue court. But in 
S. R. A, no. 27 of 1923, Musammab Ram Sundrl versus Krishna 
Tewai'i, Mr, Wyndham, as High Court Kumaun, in a well-reasoned 
judgment, held that a non-recorded co-sharer could object under rule 57(4) 
[present rule 21(4)] of the Kumaun Rules during p.artition proceedings; 
and that section 34^5) was not obligatory in Kumaun, as rule 21(4) 
of the Kumaun Rules is a substitute for section 111 of the United Prov¬ 
inces Laud Revenue Act' in Kumann. I think this^ view is correct. 
As remarked by Mr. Wyndham, it would be “ disastrous ” if only recorded 
co-sharers could object under rule 21(4), Kumann Rules or apply for 
partition; as the people ape .very lax in applying for mutation of names, 

CHAPTER X—Miacellanepus 

The two questions which require consideration under this ohaptet 
are; (1) leases for non-agrioultural (shops) purposes, (2) the user rights 
of the villagers iu partikadiin or unasscssed measured land of individual 
co'-sbarers. 
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As regards (1) such leases !iri! jiroridcd for umkr rules i2~4’lufl,ho Ngw aaricul 
Navabad and Waste Laud liulps of Rtimauu under uotilieaLioa no, C12/ 
XlV-312(24), dated August 1,1031. 

The only ruling of the Commissinner, Kumaiiu Division, on tli' 
subject which could be traced is M. R. A. no. Itj3 of 1033-34, dated 
Ma'Kh 14, 1035, decided by Captain Johnston—Lila Gliirangi Lai versus 
Ki'ishana Hiatri, The point decided in this ruling was regarding Inuita- 
tiou for the cancellation of such leases, On the analogy of suits for .Si tting 
aside Nayabad grant it wa? held that limitation for such .’iiifs was one 
year. The issues whether, in such a suit the Secretary of Statu on whoso 
behalf the lease is granted is a necessary party; and whether the suit 
is cognizable by llevenue court or Civil court, wore not decided iu this 
ruling. 

There being no provision for a regular suit under the Nayabad and 
Waste Land Eules 43—45 for cancellation of .i lease, such suit .should lie 
in the Civil court. The Secretary of State being a party to the lease 
should be impleaded as defendant. 

It is also doubtful whether the limitation for such a suit should be the 
same as for setting aside a Nayabad grant a.s held in the case cited above, 

It is submitted that the limitation for sueh suits should be three 
years under Article 91 of the Indian Limitation Act and nut one year as 
expressly prescribed in the case of Nayabad grants in Nayabad Waste 
Land Eules. 

As regards (2) there are conflicting rulings on the subject. Mr. Psxti kadim. 
Wyndham, Commissioner, Kumaua Division, in a well considered judg¬ 
ment in Misc. Eev. A. no. 37 of 1919-20—Diwan Singh and others Virm3 
Gulab Singh and others, held that Parti kadim laud in Kumaun is iiot the 
exclusive property o£ its recorded co-sharer and the village community can 
claim rights of user over it; but that such recorded co-sharer has a prior 
right to cultivate it, In M. E. A, no. 13 of ]919-20-Bi3hwa Rap and 
others of village Malla-Palai wstis Jaman Singh and others of village 
Talla-Palai, patti Aswalsyun, dated May 10, 1920, it was held that 
Parti kadim land is similar to benap waste land for purposes of villags 
Gauchar and that even outside villagers can claim rights of user over 
parti kadim land which is waste, In Civil Appeal no. 82 of lOlS. dated 
August 23,1918-MadhbaNand and others vmua Ishwaii Dalt, Mr. 

J. M. Clay (now Sir Joseph Clay), District Judge, Garhwal, held ^that 

transfers of measured nnassGSsed waste lands were absolutely voii Ihis 

judgiuGut WAS affii'Qisd by Mr. Wyndhain, Coosniia^ioDer, as High Court of 
Kumaun in Second Civil Appeal no, 12 of 1919. 

TARA DATI GAIROLA. 



